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IN THE MATTER OF U S WEST 1 DOCKET NO. U-0000-97-238 
COMMUNICATIONS, INC.’S ) 
COMPLIANCE WITH $271 OF THE 
TELECOMMUNICATIONS ACT OF 1996 

) AT&T’S AND TCG’S RESPONSE TO 
) U S WEST’S MOTION TO COMPEL 

AT&T Communications of the Mountain States, Inc. and TCG-Phoenix (collectively, 
Arizona Corporation Commission 

“AT&T”) submit the following response in opposition to U S WEST Communi- -BE 
(“U S WEST”) motion to compel answers to its first set of data requests. MAR 2 6 1999 

I. INTRODUCTION 

The Commission should deny U S WEST’S Motion to Compel for se 

the motion is premature. U S WEST admittedly filed this motion in advance of reading the 

responses submitted by AT&T and in advance of complying with the meet and confer obligation 

imposed by the Hearing Division. Yet, U S WEST asserts in its motion that AT&T refused to 

respond to the data requests. As the attached responses demonstrate, this is incorrect. Had 

U S WEST read the responses prior to filing the motion, it would have been clear that many of 

the questions posed by U S WEST were responded to by AT&T. 

Additionally, AT&T and U S WEST met and conferred this week, as directed by the 

Hearing Division. AT&T is gathering additional information and will be supplementing its 

responses. Until U S WEST has an opportunity to read these responses, a motion to compel is 

~~~~ _____ 

’ For the Commission’s convenience, AT&T attaches its response and objections as Exhibit A. 



premature. No party will be disadvantaged by handling this discovery dispute in a reasoned and 

orderly fashion. U S WEST just filed its Section 271 application in Arizona today and, provided 

U S WEST’s filing properly complies with the Commission’s procedural order, the time limits 

anticipated by the Commission’s May 1997 procedural order have now just been triggered. 

Second, U S WEST’s Motion should be denied because it, like the U S WEST Data 

Requests, is based on the erroneous legal conclusion that U S WEST is entitled to discovery of 

information regarding the internal systems, procedures and business plans of AT&T. As both the 

New Mexico State Corporation Commission and the Montana Public Service Commission 

correctly ruled, U S WEST is not entitled to this information. Under Section 271 of the 

Telecommunication Act of 1996, U S WEST has the burden of showing that it has met the 

requirements for authorization to provide in-region, interLATA services. Data requests, like 

these, which focus on competitively sensitive and proprietary information about internal 

practices and business plans of a CLEC like AT&T, are not relevant to U S WEST’S compliance 

with the requirements of Section 271. 

11. ARGUMENT 

A. U S WEST’s Motion to Comoel Discoverv is Premature. 

AT&T responded to U S WEST’s First Set of Data Requests on Friday, March 12, 1999. 

U S WEST filed this Motion to Compel on Tuesday March 16, 1999. During the telephonic 

hearing requested by U S WEST on Wednesday, March 17, 1999, U S WEST candidly admitted 

that it had not yet reviewed the data responses of AT&T. Nor had U S WEST met or conferred 

with AT&T to narrow disputes concerning U S WEST’s requests and AT&T’s objections and 

responses. 
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As directed by the Hearing Division, AT&T and U S WEST met and conferred prior to 

close of business March 22, 1999. As a result of this session, AT&T will be supplementing its 

responses to U S WEST in the coming week. U S WEST should be required to review the 

supplemental data responses submitted by AT&T and then base any motion to compel on the 

responses and supplemental responses actually submitted by AT&T in this proceeding. 

AT&T agrees that, even after this occurs, disputed issues will remain. However, a 

motion to compel discovery that is written and submitted before the responses are reviewed 

cannot fairly describe the disputed issues and unanswered requests. 

U S WEST will not be prejudiced by this well-established approach to briefing discovery 

disputes. The 90-day period created by the Commission’s May 27, 1997 Order (Decision No. 

60218) may have just begun to run, provided the application that U S WEST filed today 

complies with the Commission’s procedural order. It is worth noting that, in every other state 

where U S WEST engaged in discovery disputes (e.g. Montana, New Mexico, Nebraska), U S 

WEST filed its complete application for authority under Section 271 before issuing discovery. 

The Hearing Division should deny U S WEST’S motion to compel, allowing U S WEST 

leave to refile the motion after reviewing the responses and supplemental responses submitted by 

AT&T.’ 

B. The Burden Is On U S WEST to Establish Compliance with Section 271. 
Intervenors Have No Obligation to “Assist” U S WEST with this Burden. 

1. FCC Directives 

U S WEST asserts that “much of the information in their [Intervenors’] possession will 

assist U S WEST” in establishing that it satisfies the requirements of Section 271 and therefore 

It is interesting to note that in this proceeding, less than a year ago, U S WEST objected ‘Yo responding to any data 2 

request that concerns issues on which U S WEST has not yet filed.” 
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the information “must be produced.” (Motion, p. 3) U S WEST ignores the evidentiary burden 

that U S WEST has before this Commission and the FCC. The FCC has stated that “the ultimate 

burden of proof with respect to factual issues remains at all times with the BOC, even if no  arty 

omoses the BOC’s ap~lication.”~ (Emphasis added.) Competing carriers have no obligation to 

participate in t h s  proceeding or any FCC 271 pr~ceeding.~ In sustaining AT&T’s objections to 

similar data requests, both the New Mexico State Corporation Commission and the Montana 

Public Service Commission followed the FCC’s ruling regarding the burden of proof imposed on 

U S WEST.’ The New Mexico Commission stated (relying expressly upon the Ameritech 

Michigan Order) that “Section 271 places on the applicant, U S WEST, the burden of proving 

that all of the requirements for authorization to provide in-region, interLATA services are 

satisfied.” 

According to the FCC, the information available from a competing carrier in a 

proceeding to determine a BOC’s compliance with Section 271 is limited. The competing 

carriers are well situated to give information on the availability of U S WEST’s network 

elements, facilities and OSS. For example, in reviewing BellSouth’s application for authority to 

provide interLATA service in South Carolina, the FCC examined the actual experience of 

various carriers in attempting to use BellSouth’s OSS.7 As the FCC has noted, information from 

Application of Ameritech Michigan Pursuant to j 271 of the Communications Act of 1934, as amended, to Provide 3 

In-Region, Inter-LATA Services in Michigan, FCC Docket No. 97-137, Memorandum Op. and Order (released 
8/19/97) at 7 43 (“Ameritech Michigan Order“). 

Id. 
In Re: U S  WEST’s Compliance with Section 271(c) of the Telecommunications Act of 1996, New Mexico State 

Corporation Commission, Dckt. 97-106-TC, Order Relating to Outstanding Discovery Motions, 9/21/98 (“New Mexico Order”); 
In Re: U S  WEST’s Compliance with Section 271(c) of the Telecommunications Act of 1996, Montana Public Service 
Commission, Dckt. D97.5.87, Notice of Commission Action on Discovery Objections, 6/26/98 (“Montana Order”). Copies of 
the New Mexico Order and Montana Order are attached as Exhibit B. 

117, New Mexico Order 
In the Matter of Application of BellSouth Corporation Pursuant to Section 271 of the Communications Act of 1934, as 

6 

7 

Amended, to Provide In-Region, InterLATA Services in South Carolina, CC Docket No. 97-208, Memorandum Opinion and 
Order, FCC 97-41 8 (Released December 24, 1997) at fi fi 103, 11 8. (“BellSouth South Carolina Order”). 
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carriers who have attempted to use, or are using, U S WEST’s systems provides the best 

evidence of the readiness of those systems for commercial use.’ 

U S WEST’s Data Requests, by and large, do not focus on the experience of carriers in 

using U S WEST’s network elements, facilities and OSS. Instead, they seek proprietary 

information about internal practices and business plans of AT&T. These matters are not relevant 

to U S WEST’s compliance with the requirements of Section 271. For purposes of the 

Commission’s analysis, either U S WEST has complied with the Act based upon its submissions, 

or it has not. Discovery of information concerning AT&T’s internal plans, forecasts and systems 

does not tend to prove or disprove whether U S WEST has complied with the requirements of 

Section 271. 

2. 

The Montana and New Mexico Commissions considered and rejected attempts by 

Montana and New Mexico Orders 

U S WEST to obtain information regarding the internal plans, forecasts and systems of AT&T. 

While the scope of the Montana Order and New Mexico Order are not co-extensive, they both 

emphasize that U S WEST is not entitled to elicit any information from AT&T about its systems, 

internal practices (such as performance standards or capacity) or experiences with other 

incumbent local exchange carriers (“ILECs”). The New Mexico Order in particular provides an 

extensive and detailed analysis of the issues and specifically rejects arguments nearly identical to 

those U S WEST advances in these proceedings. 

In the New Mexico proceeding, U S WEST contended that the discovery it sought from 

intervening parties was necessary to demonstrate that any Section 271 shortfalls were the fault of 

systems used by the intervening parties, not U S WEST. The Commission rejected this argument 

Id. at 7 97. 8 
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out of hand, stating: “The internal methods of the CLECS [competing local exchange carriers] 

are not, however, at issue in this case.”’ 

Also, in the New Mexico proceeding, U S WEST contended that if the CLECs are not in 

a position to take advantage of U S WEST’s electronic interface (EDI) for OSS, then it is not 

obligated to provide the capability. Again, the New Mexico Commission, relying upon the Act, 

the Ameritech Michigan Order and an order from one of its own dockets, stated flatly “We 

disagree.”” In so concluding, the Commission reasoned: 

Based on our reading of the federal act, our order in SCC Docket No. 96-41 1-TC, the 
Ameritech Michigan Order, and the Eighth Circuit’s decision in Iowa, we conclude that 
any internal matter such as how a CLEC currentlv initiates an order on its own system is 
of no relevance. It is U S WEST that has to satisfi, the statutory requirement of showing 
that it has provided access to its operational support systems that is at least equal in 
aualitv to those levels at which it provides these services to itself. What the CLECs do in 
their own internal operations is not relevant to a Section 271 proceeding. See Notice of 
Commission Action on Discovery Objections, Docket No. D97/5/87 (Montana Public 
Service Commission) (June 26, 1998) [definition omitted] where in an almost identical 
proceeding the Montana Commission concluded that “[ilnformation of CLEC systems is 
not relevant to the issue of whether U S WEST has met the requirements of [Section] 
271 , nor is the information requested likely to lead to the discovery of relevant 
information.’ ’ (emphasis added) 

* * * 

Nondiscriminatory access is not defined in terms of providing no worse access to the 
operational support systems than a CLEC provides to itself. It is the BOC’s, not the 
CLEC’s system that is relevant. Since nondiscriminatory access to U S WEST’s OSS is 
the clear threshold test for discrimination, we find that data requests that seek information 
about how CLECs use their own OSS to serve their own retail customers to be irrelevant 
to the subject matter in the pending case. As the Montana commission correctlv noted, 
“CLECs’ systems, process and practices do not have to meet the [Section] 271 standards 

[citation omitted]. Stated most simply. if a CLEC takes two months or two minutes to 
internallv process an order on its own network is of no relevance to this proceeding. 
Rather, the legal test for nondiscrimination is whether access to U S WEST’s OSS is 
provided by U S WEST in a nondiscriminatory manner. We have reviewed the 
U S WEST discovery requests against the above described general standards and find that 

LWLU a n A  thiic C I L U ”  cu” care nnt L A W &  uuuuycu”Iu a p p m n t a h l m  tn &W UVI c p n i m  .u U“ cac benchmarks vu for U S WEST’S performance.” 

743, New Mexico Order 9 

lo Id., 745 ’’ Id., 747 

6 



following requests are not likelv to lead to the discoverv of admissible evidence . . . . 
.12(emphasis added). 

U S WEST made similar contentions in the Montana proceeding. And, as the foregoing 

quote demonstrates, the New Mexico Commission relied heavily upon the Montana Order in 

support of its conclusion. In the Montana Order, the Montana Commission made the following 

rulings: 

Most of the objections . . . relate to information about the CLECs' internal systems and 
practices. Information about CLEC internal systems and practices is not relevant as a 
comparison as U S WEST contends. CLECs' systems, processes and practices do not 
have to meet the 5 271 standards and thus are not acceptable to serve as benchmarks for 
U S WEST's performance. In addition, other regional Bell Operating Companies OSS 
systems and CLEC's experience with them are not applicable at this time because the 
FCC has not accepted any of them. 

Information about CLEC systems is not relevant to the issue whether U S WEST has met 
the requirements of 0 271, nor is the information requested likely to lead to the discovery 
of relevant information. U S WEST must demonstrate that the checklist items are 
available as a practical and legal matter. Binding interconnection contracts support such 
availability on a legal matter; as a practical matter, U S WEST must show that it is ready 
to furnish the items in the quantities that competitors may reasonably demand and at an 
acceptable level of quality. U S WEST is not required to actually hrnish or show that it 
can fwnish forecasted demands. If it were, CLECs could inflate their forecasted levels 
and delay U S WEST's entry in the long distance market by doing 

Notably, in both the Montana Order and the New Mexico Order the Commissions sustained the 

objections of AT&T based upon the same legal standard U S WEST contends applies here: the 

information sought will not lead to the discovery of admissible evidence. 

These decisions notwithstanding, U S WEST urges this Commission to adopt the 

conclusion of the Special Master for the Nebraska Public Service Commission. That decision is 

based on an erroneous legal standard. The Nebraska order, entered December 4, 1998, included 

the following conclusion: 

"Id., 747 
l3 p.2,  Montana Order 
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US West cannot prove Section 271(c) compliance in the state of Nebraska unless it has 
information respecting OSS system needs and the status of or potential status of 
competition. Although U S WEST has a primary obligation to open its market and put 
systems in place that will allow competition if it wishes to enter the long-distance market, 
what intervenors AT&T, TCG, Sprint and McLeod plan to do is relevant. That is 
particularly true if these intervenors have no interest in entering the Nebraska market at 
any time soon. (emphasis added)14 

Consequently, it is necessary for the FCC to look at the status of competition in each state 
to determine what the competitors are really planning to do and whether the OSS 
obligation will be satisfied. (emphasis added) l5 

This order misstates the relevant inquiry established by the FCC for measuring 

competition in each state. The FCC will not inquire into what competitors “are really planning 

to do.” For purposes of compliance with “Track A” requirements, the FCC requires U S WEST 

to demonstrate that there are “competing providers” on the day its application is filed with the 

FCC.16 Moreover, for purposes of the public interest inquiry under Section 271(d)(3)(C), the 

FCC concluded that the relevant inquiry is whether “new entrants are actuallv offering 

competitive local telecommunications services . . . . [W]e believe that data on the nature and 

extent of actual local competition, as described above, are relevant, but not decisive, to our 

,917 public interest inquiry, . . . . (emphasis added). Thus, the fbture market entry plans of 

competitors are not relevant under the correct legal analysis. To the extent the Nebraska order 

suggests they are, it should not be followed. 

C. Relevance of Individual Data Reuuests 

In the remainder of this memorandum, AT&T will respond to the specific claims of 

U S WEST that the particular data requests are relevant in this proceeding. None of these 

In Re: U S  WEST’S Filing of its Notice of Intention to File Section 271(c) Application with the FCC, Nebraska 14 

Public Service Commission, Dckt. C-1830, Progression Order No. 9, p. 4-5; 12/4/98 
l5 Id., p. 5 
‘6 774-77, Ameritech Michigan Order 
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requests have any relevance to this proceeding, nor are they calculated to lead to the discovery of 

admissible evidence. 

1. Information about AT&T’s OSS. 
(DR 18,19,20 & 22) 

U S WEST contends that “All of the information requested [in DR 18, 19 and 201 is 

relevant because it goes to the question whether the Intervenors themselves, by their own 

standards, will be able to provide the OSSs necessary to connect to U S WEST’s interface.”” 

The New Mexico Commission sustained the new competitors’ objections to this data request. 

(DR 18, 19 and 20 are nearly identical in substance to U S WEST’s data requests 10 through 13 

in New Mexico.) In rejecting the relevance of these same data requests, the New Mexico 

Commission admonished U S WEST: 

Once again, U S WEST misconstrues the focus of this Section 271 case. The issue in this 
proceeding is not the system used by the CLEC; rather, U S WEST must show that its 
OSS offers nondiscriminatory access to unbundled network elements and that the “OSS 
functions provided to competing carriers . . . . are analogous to OSS functions that a BOC 
provides to itself in connection with retail service offerings.” Ameritech Michigan FCC 
97-137 at 7139. See also Ameritech Michigan FCC 97-137 at 7141.19 

The Montana Commission reached an identical conclusion. CLEC “systems, processes and 

practices do not have to meet the Section 271 standards and thus are not acceptable to serve as 

benchmarks for U S WEST performance.”” 

The analyses of the New Mexico and Montana Commissions applies equally to DR 22. 

With respect to DR 22, U S WEST contends it is entitled to discover all OSS “functionalities that 

the Intervenors need to compete, so that a comprehensive set of alleged deficiencies can be 

l7 1391, Ameritech Michigan Order 
p. 12, U S WEST Supplemental Memorandum (“Memo”) 
757, New Mexico Order 
p. 2, Montana Order 

18 

19 

20 
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assessed in this proceeding.yy21 Once again, U S WEST distorts the focus of the Section 271 

inquiry. It is the obligation of U S WEST to provide non-discriminatory access to its OSS, Le., 

“access to competing carriers that is equal to the level of access that the BOC provides to itself, 

its customers or affiliates, in terms of quality, accuracy and timeliness.”22 As the New Mexico 

Commission noted concerning this standard, “Nondiscriminatory access is not defined in terms 

of providing no worse access to the operational support systems that a CLEC provides to 

itself.”23 The systems or interfaces used by AT&T to compete are simply of no consequence in 

evaluating whether U S WEST has complied with its statutory duty. For example, to the extent 

U S WEST meets a particular CLEC’s OSS technical requirements, but fails to provide the level 

of OSS access U S WEST provides itself, U S WEST would goJ have satisfied the requirement 

of nondiscriminatory access to its OSS. 

The foregoing notwithstanding, AT&T did respond to U S WEST’S DR 22, stating, 

among other things, that it “requires fully electronic computer-to-computer interfaces that are 

based upon national telecommunications standards developed by recognized telecommunications 

standards setting organizations and that provides flow-through as that term is defined by the 

FCC.”24 To date (and notwithstanding the FCC’s January 1, 1997 deadline to do so), U S WEST 

is not yet providing nondiscriminatory access to its OSS in compliance with the requirements of 

the Act. 

21 p. 14-15, Memo 
7139, Ameritech Michigan Order 
fi 49, New Mexico Order 
See, p. 41, AT&TResponse 

22 

23 

24 - 
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2. AT&T’s Experience with other OSS Systems and a Human to Computer 
Interface. 
(DR 23 & 25) 

U S WEST contends that information regarding AT&T’s experience with other OSS 

Systems or a human to computer interface of other carriers for purposes of processing orders will 

help it determine whether its OSS interface meets the Intervenors’ needs. This contention is a 

red herring. Whether another carrier can or has met the OSS needs of any Intervenor does not 

tend to prove or disprove whether U S WEST’S OSS access meets the requirements of the Act, 

namely “access that is equal to the level of access that a BOC provides to itself, its customers or 

its affiliates, in terms of quality, accuracy and time lines^."^^ 

U S WEST argues that “it cannot be held to a theoretical standard of perfection that no 

ILEC in the world has been able to meet.”26 This statement demonstrates U S WEST’S 

confusion regarding its legal obligation. The Act does not require or impose a theoretical 

standard of perfection. The statutory requirement, as articulated by the FCC and repeated by the 

New Mexico and Montana Commissions, is straightforward: nondiscriminatory access to its 

OSS. U S WEST knows the level of access it provides to itself or affiliates, therefore, is in the 

best position to evaluate whether the OSS access it provides to itself equals the level of OSS 

access it provides or offers to competing carriers. AT&T’s experience with other carriers could 

not, under any circumstance, prove or disprove whether the U S WEST is offering 

nondiscriminatory access to its OSS. 

Again, despite valid objections, AT&T answered both DR 23 and DR 25. 

25 1139, Ameritech Michigan Order 
p. 16, Motion 26 
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3. Order History, Capacity and Forecast. 
(DR 15,17,24,32,33,35 & 36) 

U S WEST asks AT&T and other Intervenors to provide information regarding their 

internal practices (history and capacity) and plans (forecast) regarding the ordering of various 

telecommunication facilities in connection with the provision of local service. U S WEST 

contends it needs this information in order to meet reasonably foreseeable demand for the 

particular telecommunications facilities. 

In DR 24, U S WEST asks AT&T to identify the number of electronic interface orders 

(per day) for some form of local exchange service that it has placed with ILECs during the past 

year. In the remaining data requests under this category, U S WEST seeks information regarding 

AT&T’s ordering capacity and order projections, if any (DR 33,35, 35). Again, this sort of 

information is simply not relevant. As the Montana Commission recognized in sustaining 

objections to similar data requests, U S WEST’S obligation under the Act is to show that it is 

presently ready to furnish each checklist item in the quantities that competitors “may reasonably 

demand . . . at an acceptable level of quality.” 27 The number of orders that intervenors can 

submit today provides no basis for determining the “quantities that competitors may reasonably 

demand.”28 No competitor will gear up to begin making orders until an ILEC’s systems are 

ready to accept them. Determining the quantities a competitor “may reasonably demand,” 

therefore, requires an analysis of the kind of access that will allow competition to develop in the 

market. Current demand, or even forecasts of hture demand, do not assist in this analysis. 

In DR 15, US WEST asks that AT&T identify all entities, other than U S WEST, in the 

14-state U S WEST region, from which AT&T has obtained, or can obtain elements, items or 

services. AT&T’s ability to obtain elements, items, or services from entities other than 

27 p. 2, Montana Order; see also, Ameritech Michigan Order at 110. 
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U S WEST is irrelevant to U S WEST’s compliance with Section 271 in Arizona. Similarly, DR 

17 asks AT&T for projected demand of various elements, and services for the next 24 months. 

For the reasons stated in the preceding paragraph, this information also has no bearing on U S 

WEST’s compliance under Section 271. 

U S WEST advances additional arguments regarding DR 15 & 17 in light of the United 

States Supreme Court’s recent decision in AT&T v. Iowa Utilities Board, U.S. , 119 

S.Ct. 721 (1999). These arguments, though perhaps of interest to the FCC in the remand 

proceeding from the Supreme Court on the issue of unbundled network elements, have nothing 

to do with this Section 271 application. 

If, or whether, AT&T has or can obtain UNEs from another carrier has absolutely no 

bearing on whether the rates in U S WEST’s SGAT for network elements are proper under 

Section 252(d).29 This was made abundantly clear most recently by the Supreme Court’s 

decision in Iowa Utilities Board. In Iowa Utilities Board, the United States Supreme Court 

affirmed the FCC’s jurisdiction to establish the standards and the methodology from which 

prices for UNEs and other local telecommunications facilities will be set. 30 These pricing 

standards and methodologies are unaffected by whether AT&T can obtain access to network 

elements from sources other than U S WEST. 

Furthermore, in a separate order issued in light of its decision in Iowa Utilities Board, the 

Supreme Court also reaffirmed the FCC’s authority for purposes of section 271 compliance to 

determine whether a BOC’s prices for the competitive checklist items meet the pricing 

p. 2, Montana Order 28 

29 AT&T has not yet received or reviewed the rates U S WEST is relying on in the 5 27 1 filing it made today. 
30 Iowa Utilities Board, 119 S.Ct. at 733. 

Section 252(d), Act. 
Iowa Utilities Board 119 S.Ct. at 733. 

31 

32 

33 Id., 119 S.Ct. at 730, 733 
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requirements of Section 252(d) of the Act. The Supreme Court vacated the Eighth Circuit’s 

mandamus, thereby again reasserting the FCC’s jurisdiction to determine, for purposes of section 

271 compliance, whether a BOC’s prices for the competitive checklist items meet the pricing 

requirements of Section 252(d) of the 

In addition to having authority over the establishment of a pricing standard for UNEs, the 

FCC will determine which network elements must be made available to competing carriers on an 

unbundled basis under the Act. So, regardless of whether U S WEST could demonstrate, for 

example, that AT&T could obtain switching facilities from another carrier besides U S WEST, it 

is the task of the FCC, not this Commission, to determine which UNEs a BOC must make 

available to competing carriers on a nationwide basis. 

Finally, regardless of the FCC’s determination of which UNEs U S WEST will be 

required to make available under Section 25 l(d)( 1) [the necessary and impair standard], 

U S WEST must still make available to competing carriers on an unbundled basis a wide range 

of network elements pursuant to the 14-point checklist in Section 271 and the FCC’s 

implementation orders (i.e., OSS as a UNE). Given the pricing methodology the FCC has 

already established for UNEs, it is reasonable to conclude that pricing for those UNEs 

specifically itemized in the 14-point checklist would necessarily be based upon a TSLRIC 

methodology. 

34 Iowa Utilities Board v. FCC, 120 F.3d 753 (8’ Cir. 1997) 

36 Iowa Utilities Board v. FCC, 135 F.3d 535 (8’ Cir. 1998) 

38 AZ ADC R14-2-1306.A. 
39 AZ ADC R14-2-1109.A. 

7289, Ameritech Michigan Order 

FCC v. Iowa Utilities Board, - U.S. , 119 S.Ct. 1022 (1999) (Mem) 

35 

37 
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4. Joint OSS Development. 
(DR 34) 

As both the New Mexico and Montana Commissions recognized, whether AT&T intends 

to commit to the development of an electronic interface with U S WEST is not a relevant inquiry. 

Both Commissions rejected a similar data request propounded by U S WEST in their 271 

proceedings. Rather, the only relevant inquiry is the “degree to which U S WEST is providing 

nondiscriminatory access to its OSS, not the internal practices of the CLECS.”~* The information 

requested in DR 34 is not the proper subject of discovery in this proceeding. 

5. Performance Standards and Measures. 
(DR 21,26,27,28,29,30 & 31) 

U S WEST’s argument is effectively the same for each of these data requests and can be 

summarized as follows: The performance standards or measures from CLECs may demonstrate 

that the competing carrier, not U S WEST, is the source of any delays or problems associated 

with the provisioning of telecommunication services from U S WEST to the customer of a 

competing carrier. This argument demonstrates U S WEST’s failure to understand 

nondiscriminatory access, as it is imposed on U S WEST by the Act. 

The FCC has explained the access requirement many times and the significance of a 

BOC’s performance measures for purposes of demonstrating compliance with that standard. In 

the Ameritech Michigan Order, the FCC concluded that, “in order to provide [the FCC] with the 

appropriate empirical evidence upon which [the FCC] could determine whether Ameritech is 

providing nondiscriminatory access to OSS functions,” Ameritech must provide a number of 

Application of BellSouth Corporation, BellSouth Telecommunications, Inc., and BellSouth Long Distance, Inc. for 
Provision of In-Region InterLATA Services in Louisiana, CC Docket No. 98-121, Memorandum Opinion and Order, 
FCC 98-271 (rel. Oct. 13, 1998) ), 7 87. (“Second BellSouth Louisiana Order’?. 

40 

756, New Mexico Order 41 
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performance measures.42 The FCC also stated that, “In addition, Ameritech should ensure that 

its performance measures are clearly defined [and] permit comparisons with Ameritech’s retail 

,943 operations.. . (emphasis added). One of the purposes of performance standards is to provide 

evidence of nondiscriminatory access to U S WEST’s OSS. Performance measures, in general, 

are used to demonstrate that U S WEST is not discriminating against the CLECs in performing 

its obligations under the Act. So, for example, the FCC has defined the term “nondiscriminatory 

access” contained in Section 251(c)(3) as it pertains to network elements: 

Accordingly, we conclude that the phrase “nondiscriminatory 
access” in section 251(c)(3) means at least two things: first, the 
quality of an unbundled network element that an incumbent LEC 
provides, as well as the access provided to that element, must be 
equal between all carriers requesting access to that element; 
second, where technically feasible, the access and unbundled 
network element provided by an incumbent LEC must be at least 
equal-in-quality to that which the incumbent LEC provides to 

A single illustration concerning one of U S WEST’s data requests seeking AT&T’s 

internal performance measurements will demonstrate its confusion concerning the Act’s access 

requirement. In DR 30, U S WEST contends that information regarding the percentage of 

network blocking experience by Intervenors in their own networks is relevant. U S WEST 

claims it requires that data in connection with the performance of “complex statistical analysis” 

the FCC has asked BOCs (in the Second BellSouth Louisiana Order) to conduct to determine 

whether disparities in network blocking between a competing carrier and the BOC are the result 

of random variation as opposed to other underlying  difference^.^' But, contrary to U S WEST’s 

assertion, the “complex statistical analysis” U S WEST (and the FCC) refer to does not rely at all 

~~ ~~~ 

fi 2 12, Ameritech Michigan Order 

Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96- 

42 

43 Id. 

98, First Report and Order, FCC 96-325 (rel. Aug. 8, 1996), 7 3 12 (footnote omitted). 
44 
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upon or require use of the performance measures or standards of any competing carriers, only the 

performance data of the BOC. An examination of the actual public record demonstrates this to 

be the case. 

When it denied BellSouth’s second application for authority to provide interLATA 

service in Louisiana, the FCC encouraged BellSouth in future applications to demonstrate 

statistically that the differences in measured performance on several critical OSS functions are 

the result of random variations in data, as opposed to underlying differences in behavior46 To 

that end, the FCC encouraged BellSouth to perform the specific statistical analysis as ordered by 

the Louisiana Commission to compare its performance for competing carriers and for itself using 

several different statistical  technique^.^^ However, none of the techniques for evaluating 

BellSouth’s performance identified in the Louisiana order depend upon or require resort to the 

performance measures or standards of competing carriers. (A copy of the LA General Order is 

attached hereto as Exhibit C). In the LA General Order, the Louisiana Commission ordered 

BellSouth to perform three statistical analyses: a BellSouth statistical test, a modified z-test, and 

a pooled variance test offered by the FCC. None of these tests require the use of the 

performance measurements or standards of competing carriers. Rather, as the Louisiana 

Commission noted, “BellSouth [shall] collect the data necessary to run all three statistical tests 

for the following performance measurements . . . . ,948 

As the FCC has explained, performance measures are used to compare the performance 

of U S WEST in providing services to itself against its performance in providing services to 

45 p. 24-25, Memo 
Application of BellSouth Corporation, BellSouth Telecommunications, Inc., and BellSouth Long Distance, Inc. for 

Provision of In-Region InterLATA Services in Louisiana, CC Docket No. 98-121, Memorandum Opinion and Order, 
FCC 98-271 (rel. Oct. 13, 1998) ), 1 9 3  (“Second BellSouth Louisiana Order”). 

Performance Measurements, Docket No. U-22252 (Subdocket-C), General Order (adopted Aug. 3 1,1998) (“LA 
General Order”) 

46 

7 93, Second BellSouth Louisiana Order; See Also, BellSouth Telecommunications, Inc. Service Quality 47 
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CLECs. The performance standards or measures of CLECs do not shed any light on whether the 

access U S WEST provides to network elements is nondiscriminatory and at least equal-in- 

quality to that which U S WEST provides itself. Even if one were to assume that the 

performance standards and service intervals of a competing carrier were considerably worse than 

the standards and measures of U S WEST, this Commission would not be one step closer to 

knowing whether the access U S WEST provides to itself is equal in quality to the level of 

service it provides to a competing carrier. 

6. Local Service Entry. 
(DR 37,38 & 39) 

U S WEST asks in these data requests for AT&T to reveal its plans for entry into local 

markets. This kind of information, of course, is highly proprietary. U S WEST is the monopoly 

provider and has the capacity to stand in the way of competition throughout its region. If 

competitors are forced to reveal their plans, U S WEST will be better able to respond to any 

incursion into its local markets. 

The Montana Commission determined that this kind of information has no relevance in a 

proceeding under Section 271. U S WEST contends that the information will assist it in meeting 

the requirements of “Track A,” along with the public interest requirement of Section 271. In 

fact, confidential plans for future entry have little, if any, relevance to either of these issues. 

To meet the requirements of “Track A”, U S WEST must show that it has entered into 

one or more binding agreements to provide interconnection to a competing provider of facilities- 

based service to residential and business  subscriber^.^^ This requirement must be met at the time 

U S WEST makes its filing under Section 271. Future plans by competitors to enter 

U S WEST’S local markets simply have no relevance. Several examples demonstrate that the 

p.2, LA General Order 48 
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FCC places no weight or importance on the future plans of other carriers. In the Ameritech 

Michigan Order, for purposes of “Track A” compliance, the FCC concluded that Ameritech had 

demonstrated that it had entered into binding agreements with “competing providers” of 

telephone exchange service because those identified providers ‘‘m accepting requests for 

telephone exchange service and serving more than a de minimis number of end users for a fee in 

their respective service areas, . . . 

intentional. More recently, in the Second Louisiana BellSouth Order, the FCC reached a 

different conclusion. There, the FCC concluded that BellSouth had failed to comply with “Track 

A” requirements because the only wireline carrier with which BellSouth had entered into a 

binding interconnection agreement was not currently provided both business and residential 

service. The wireline carrier (KMC) told the FCC that “it does not vet serve any residential 

customers on a facilities basis.”51 (emphasis added). In express reliance on that representation, 

the FCC concluded BellSouth had not established “Track A” compliance. 

~ 5 0  (emphasis added). The FCC’s use of the present tense is 

AT&T’s proprietary plans are also not relevant to the Commission’s public interest 

analysis. The public interest analysis focuses “on the status of market-opening measures in the 

relevant local market.”52 The FCC will be required to assess whether U S WEST has made 

available “all pro-competitive entry strategies” into its local markets.53 One way of determining 

whether all entry strategies are available is to determine whether “new entrants are actually 

offering competitive local telecommunications services to different classes of customers . . . 

through a variety of arrangements . . . . 9,  54 (emphasis added). Plans to enter a market, however, 

49 47 U.S.C. § 271(c)(l)(A). 

51 747, Second Louisiana BellSouth Order 
7 78, Ameritech Michigan Order 

fi 385, Ameritech Michigan Order 
fi 387, Ameritech Michigan Order 

50 

52 

53 

54 Id. 
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are by their nature subject to change and cannot provide any reasoned basis for evaluating the 

actual status of competition in any market. 

Requiring new entrants to respond to this kind of discovery will clearly discourage 

participation in these proceedings, especially for smaller or newer competing carriers. Protective 

agreement or not, new entrants will think carefully about intervening in any Section 271 

proceeding if the result of intervention will be to require a new entrant to reveal its entry 

strategy. This can only act to the detriment of the Commission by restricting the information that 

will be available to the Commission in evaluating U S WEST’S section 271 application. 

111. CONCLUSION 

For the reasons set forth in this response and AT&T’s objections and responses to the 

Data Requests, U S WEST’S motion to compel should be denied. 

DATED this 26th day of March, 1999. 
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‘ AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. 

DOCKET NO: T-00000B-97-0238 
ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST’S FIRST SET OF DATA REQUESTS 

REQUEST NO. 1. 

Describe each complaint, problem, or concern you have relating to U S WEST’s 
provisioning of interconnection in accordance with the requirements of $25 l(c)(2) and 
$252(d)(l). Produce all documents reflecting or relating to any of these complaints, problems, or 
concerns and all documents relating in any way to U S WEST’s provisioning of interconnection. 
This request also includes, but is not limited to, any documents containing positive or favorable 
statements, comments, or analyses about U S WEST’s provisioning of interconnection. 
(Checklist Item No. 1) 

RESPONSE TO REQUEST NO. 1. 

Submitted by: Kenneth Wilson 

AT&T and TCG, collectively AT&T, object to this data request on the grounds.that it is 
beyond the scope of permissible discovery based on the March 2, 1999 Procedural Order, 
because the information is not necessary to demonstrate U S WEST has met the requirements of 
Section 271; is burdensome and/or overbroad in scope, and that it does not ask a specific, limited 
question and is overbroad, unduly burdensome and improper. Data request 1 cannot be hlly 
answered at any distinct instance or point in time. The complaints regarding U S WEST’s 
conduct have and will continue to arise in the future. AT&T also objects to this request to the 
extent it seeks materials or information subject to the attorney-client privilege or is work product. 

Notwithstanding and subject to these objections, AT&T will produce information in 
response to this request. However, AT&T does not intend such response to be all-inclusive or 
exhaustive of its complaints regarding U S WEST. Much of the information necessary to answer 
this request is in the control of U S WEST. AT&T does not have knowledge or access to all the 
information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T’s investigation continues. 

AT&T has identified specific concerns regarding U S WEST’s failure to provide 
interconnection in accordance with the requirements of Section 25 1 (c)(2) and Section 252(d)( 1) 
in the testimony filed by AT&T and the other intervenors in U S WEST’S Section 271 
proceedings in Montana, Nebraska and New Mexico. As indicated in AT&T’s objections, 
additional information presented by U S WEST or other parties during the course of this 



AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. 

DOCKET NO: T-00000B-97-0238 
ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST’S FIRST SET OF DATA REQUESTS 

RESPONSE TO REQUEST NO. 1. (CONT.) 

proceeding and other ongoing proceedings may reveal additional concerns before the 
Commission renders a determination of this matter. 

In addition to these concerns, AT&T is generally concerned that (1) U S WEST has a 
shortage of trunk ports, (2) U S WEST has shortages of T1 facilities, (3) interconnection 
facilities are not provisioned for CLECs as quickly as they are for analogous U S WEST facilities 
and (4) calls to CLEC customers may be experiencing excessive levels of blocking behind the 
U S WEST tandem switch. Orders for interconnection that have been placed with U S WEST, 
and the provisioning intervals associated with those orders, are under review. The quality of 
interconnection is also dependent on the level of blocking that is experienced by calls from 
AT&T local customers to U S WEST customers and from U S WEST customers to AT&T local 
customers. The overall level of blocking behind the local tandem cannot be determined until 
discovery questions are answered by U S WEST on blocking behind the local tandem. AT&T 
trouble logs regarding troubles with U S WEST interconnection are also under review to 
determine their applicability, if any, in this case. 

Information concerning U S WEST’s failure to adequately interconnect or provide the 
necessary network services and elements to other CLECs has been filed in various state cases. 
These include, but are not limited to, the Colorado Order to Show Cause against U S WEST 
regarding its OSS interface (Docket No. 97C-432T), the MCI status reports from U S WEST’s 
OSS development (Docket No. P-442,421/M-96-855, et al.), the Iowa District Court remand of 
the AT&T/MCI/U S WEST arbitration (Docket No. RPU-96-9) and the McLeod Iowa complaint 
(Docket No. FCU-96-6). While this is not an all-inclusive list, there is additional public 
information concerning the problems that CLECs have experienced interconnecting with 
U S WEST as follows: 

List of Complaints 
In the Matter of the Formal ComDlaint of Western PCS I11 Corporation Against U S WEST 
Communications, Inc., Before the Arizona Corporation Commission, Docket No. T-0 105B- 

In the Matter of the Complaint of Sprint Communications Company L.P. Against U S WEST 
Communications, Inc. Concerning Collocation, Before the Arizona Corporation Commission, 
Docket No. W-01051B-98-0738; 
MCI Telecommunications Corporation, et al. v. U S WEST Communications, Inc., et al., 
United States District Court for the District of Arizona, Docket No. CIV 97-1856PHXROS; 
ICG Telecom Group. Inc. v. U S WEST Communications, Inc., Formal Complaint and 
Request for Expedited Treatment, Before the Public Utilities Commission of the State of 
Colorado, Docket No. 98F-5 17T; 

98-0737; 

2 



AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. 

DOCKET NO: T-00000B-97-0238 
ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST’S FIRST SET OF DATA REQUESTS 
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ICG Telecom Grow, Inc. v. U S WEST Communications. Inc., Formal Complaint and 
Request for Expedited Treatment, Before the Public Utilities Commission of the State of 
Colorado, Docket No. 98F-299T; 
ICG Telecom Grou~,  Inc. v. U S WEST Communications. Inc.. Formal Complaint and 
Request for Expedited Treatment, Before the Public Utilities Commission of the State of 
Colorado, Docket No. 98F-065T; 
AT&T Communications of the Pacific Northwest, Inc. v. U S WEST Communications, Inc.; 
The Washinpton Utilities and TransDortation Commission; and Richard Hemstad: and 
William R. Gillis. members of the Washington Utilities and Tranmortation Commission, 
acting in their official caDacities, United States District Court for the Western District of 
Washington at Tacoma, Docket N0.C-97- 1348-C; 
Electric Lightwave. Inc. v. U S WEST, United States District Court, Western District of 
Washington at Seattle, Docket No. C97- 10732; 
In the Matter of American Communications Services, Inc. v. U S WEST Communications, 
A, Inc Before the Corporation Commission of the State of Arizona, Docket No. T-01051B-98- 
0 144; 
Multitechnologv Services, L.P., v. U S WEST Communications, Inc., Before the Public 
Utilities Commission of the State of Colorado, Docket No. 97F-245T; 
In the Matter of Rockv Mountain Communications v. U S WEST Communications, Inc., 
Before the Public Utilities Commission of the State of Idaho, Docket No. USW-T-98-4; 
In Re Comdaint of McLeod Telemanapement, Inc. v. U S WEST Communications. Inc., 
Before the Public Utilities Board of the State of Iowa, Docket No. FCU-96-6; 
In the Matter of a Comdaint bv Info Tel Communications, LLC. v. U S WEST 
Communications, Inc., Before the Public Utilities Board of the State of Minnesota, Docket 

In the Matter of the Complaint of MCImetro Access Transmission Services Against 
U S WEST Communications. Inc., Before the Public Utilities Commission of the State of 
Minnesota, Docket No. P-421/C-97- 1348; 
In the Matter of the Complaint bv American Communications Services. Inc., v. U S WEST 
Communications, Inc., Before the Corporation Commission of the State of New Mexico, 
Docket No. 98- 1 50-TC; 
In the Matter of the Formal Comdaint of Sandra Bruce and Gil and Barbara Corey v. 
U S WEST Communications, Inc., Before the Public Service Commission of the State of 
Wyoming, Docket No. 70000-TC-97-377; 

NO. P421/C-98-10; 

3 
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RESPONSE TO REQUEST NO. 1. (CONT.) 
e 

e 

e 

e 

e 

e 

e 

a 
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In the Matter of a Complaint against U S WEST Communications, Inc.. by Electric 
Lightwave. Inc. Reauesting the Utah Public Service Commission Enforce an Interconnection 
Agreement Between Electric Lightwave. Inc. and U S WEST Communications, Inc., Before 
the Public Service Commission of Utah, Docket No. 98-049-24; 
Averv and Dixie Thompson v. U S WEST Communications, Before the Public Utilities 
Commission of the State of South Dakota, Docket No. TC 97-169; 
In the Matter of the Investigation by the Public Service Commission to Examine the Public 
Telecommunications Network and the Cause and Relief of Blocking and Provisioning of 
Interconnection Facilities, Before the Public Service Commission of the State of Utah, 
Docket No. 97-999-02; 
In the Matter of the Application of Electric Lightwave. Inc. for an Order to Compel 
U S WEST to Implement Interconnection, Before the Public Service Commission of the State 
of Utah, Docket No. 97-2202-0 1 ; 
In the Matter of MCImetro Access Transmission Services, Inc. v. U S WEST 
Communications. Inc., Before the Public Service Commission of the State of Utah, Docket 

MCImetro Access Transmission Services. Inc. v. U S WEST Communications, Inc., Before 
the Utilities and Transportation Commission of the State of Washington, Docket No. UT-97- 
1063; 
In the Matter of the Complaint of Wvoming.com. LLC. v. U S WEST Communications. Inc., 
Before the Public Service Commission of the State of Wyoming, Docket No. 70000-TC-95- 
250; 
Covad Communications Company Complaint against U S WEST Communications, Inc., 
Before the Arizona Corporation Commission, Docket No. E-105 1-97-400; 
In the Matter of an Investigation into U S WEST’S Provision of MegaBit Services, Before the 
Public Utility Commission of the State of Minnesota, Docket No. P-42 1EM-98-471; 
Formal Cornplaint for Iniunctive Relief of Montana Tel-Net v. U S WEST Communications, 
Inc., Before the Montana Public Service Commission, filed June 1 9th, 1998; 
Wentworth Apartments. Inc. by and through its agents, Cox Nebraska Telcom 11, L.L.C. v. 
U S WEST Communications, Inc., Before the Nebraska Public Service Commission, Docket 

Consolidated Communications Networks. Inc. Complaint against U S WEST 
Communications, Inc., Before the North Dakota Public Service Commission, Docket No. 

NO. 97-049-20; 

NO. FC-1262; and 

PU-1762-97-571. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. 

I 
Notwithstanding and subject to these objections, AT&T will provide information in 

response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T's investigation continues. 

AT&T is working to determine if requests have been made to U S WEST in Arizona for 
Poles, Ducts, Conduits, and ROW and whether any problems have occurred with those requests 
and the completion of those requests. 

DOCKET NO: T-00000B-97-0238 
ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST'S FIRST SET OF DATA REQUESTS 

REQUEST NO. 3. 

Describe each complaint, problem, or concern you have relating to U S WEST's 
provisioning of non-discriminatory access to poles, ducts, conduits, and rights of way that 
U S WEST owns or controls. Produce all documents reflecting or relating to any of these 
complaints, problems, or concerns and all documents relating in any way to U S WEST'S 
provisioning of poles, ducts, conduits, and rights of way. This request also includes, but is not 
limited to, any documents containing positive or favorable statements, comments, or analyses 
about U S WEST's provisioning of poles, ducts, conduits, and rights of way. (Checklist Item No. 
3) 

RESPONSE TO REQUEST NO. 3. 

Submitted by: 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it is burdensome and/or overbroad in scope; and that it does not 
ask a specific, limited question and is overbroad, unduly burdensome and improper. Data 
request 3 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST's conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

7 



AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. 

DOCKET NO: T-00000B-97-0238 
ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST’S FIRST SET OF DATA REQUESTS 

RESPONSE TO REQUEST NO. 3. (CONT.) 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 

8 



A T ~ T  COMMUNICATIONS DOCKET NO: T-00000B-97-0238 
OF THE MOUNTAIN STATES, INC. ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST'S FIRST SET OF DATA REQUESTS 

REQUEST NO. 4. 

Describe each complaint, problem, or concern you have relating to U S WEST's 
provisioning of local loop transmission from the central office to the customer's premises, 
unbundled from local switching or other services. Produce all documents reflecting or relating to 
any of these complaints, problems, or concerns and all documents relating in any way to 
U S WEST's provisioning of unbundled local loop transmission. This request also includes, but 
is not limited to, any documents containing positive or favorable statements, comments, or 
analyses about U S WEST's provisioning of local loop transmission from the central office to the 
customer's premises, unbundled from local switching or other services. (Checklist Item No. 4) 

RESPONSE TO REQUEST NO. 4. 

Submitted by: Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, objects to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it is burdensome andor overbroad in scope; and that it does not 
ask a specific, limited question and is overbroad, unduly burdensome and improper. Data 
request 4 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST's conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T's investigation continues. 

Concerns with the manner in which U S WEST provides access to local loop 
transmission are identified in the testimony filed by AT&T and other intervenors in U S WEST's 
Section 271 proceedings in Montana, New Mexico and Nebraska. In addition to the issues 
presented in that testimony, AT&T has become increasingly concerned that U S WEST is not 
willing to offer access to xDSL loops, such as ADSL, RADSL, etc. to CLECs. 

9 
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ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
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RESPONSE TO REQUEST NO. 4. (CONT.) 

AT&T has been forced to order switched access and special access facilities, at a much 
higher cost, where unbundled loops should have been ordered. As indicated in AT&T’s 
objections, continuing investigation and additional information presented by U S WEST or other 
parties during the course of this proceeding and other ongoing proceedings may reveal additional 
concerns before the Commission renders a determination of this matter. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
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REQUEST NO. 5. 

Describe each complaint, problem, or concern you have relating to U S WEST's 
provisioning of local transport from the trunk side of the wireline local exchange carrier switch, 
unbundled from switching or other services. Produce all documents reflecting or relating to any 
of these complaints, problems, or concerns and all documents relating in any way to U S WEST's 
provisioning of unbundled local transport. This request also includes, but is not limited to, any 
documents containing positive or favorable statements, comments, or analyses about 
U S WEST's provisioning of local transport from the trunk side of the wireline local exchange 
carrier switch, unbundled from switching or other services. (Checklist Item No. 5 )  

RESPONSE TO REQUEST NO. 5. 

Submitted by: Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; is burdensome and/or overbroad in scope; and that it does not ask a 
specific, limited question and is overbroad, unduly burdensome and improper. Data request 5 
cannot be fully answered at any distinct instance or point in time. The complaints regarding 
U S WEST's conduct have and will continue to arise in the future. AT&T objects to this request 
to the extent it seeks materials or information subject to the attorney-client privilege or is work 
product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all of the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T's investigation continues. 

Concerns with the manner in which U S WEST provides local transport are identified in 
the testimony filed by AT&T and the other intervenors in U S WEST's Section 271 proceedings 
in Montana, New Mexico and Nebraska. As indicated in AT&T's objections, continuing 
investigation and additional information presented by U S WEST or other parties during the 
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RESPONSE TO REQUEST NO. 5. (CONT.) 

course of this proceeding and other ongoing proceedings may reveal additional concerns before 
the Commission renders a determination of this matter. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 6. 

Describe each complaint, problem, or concern you have relating to U S WEST’s 
provisioning of local switching unbundled from transport, local loop transmission, or other 
services. Produce all documents reflecting or relating to any of these complaints, problems, or 
concerns and all documents relating in any way to U S WEST’s provisioning of unbundled local 
switching. This request also includes, but is not limited to, any documents containing positive or 
favorable statements, comments, or analyses about U S WEST’s provisioning of local switching 
unbundled from transport, local loop transmission, or other services. (Checklist Item No. 6 )  

RESPONSE TO REQUEST NO. 6. 

Submitted by: Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it is burdensome and/or overbroad in scope; and that it does not 
ask a specific, limited question and is overbroad, unduly burdensome and improper. Data 
request 6 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST’s conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T’s investigation continues. 

Concerns regarding the manner in which U S WEST provides local switching are 
identified in the testimony filed by AT&T and the other intervenors in U S WEST’s Section 271 
proceedings in Montana, New Mexico and Nebraska. As indicated in AT&T’s objections, 
continuing investigation and additional information presented by U S WEST or other parties 
during the course of this proceeding and other ongoing proceedings may reveal additional 
concerns before the Commission renders a determination of this matter. 
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RESPONSE TO REQUEST NO. 6. (CONT.) 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 7. 

Describe each complaint, problem, or concern you have relating to U S WEST’s 
provisioning of nondiscriminatory access to 91 1 and E91 1 services. Produce all documents 
reflecting or relating to any of these complaints, problems, or concerns and all documents 
relating in any way to U S WEST’s provisioning of these services. This request also includes, 
but is not limited to, any documents containing positive or favorable statements, comments, or 
analyses about U S WEST’s provisioning of 91 1 and E91 1 services. (Checklist Item No. 7( 1)) 

RESPONSE TO REQUEST NO. 7. 

Submitted by: Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it is burdensome and/or overbroad in scope, and that it does not 
ask a specific, limited question; and that it is overbroad, unduly burdensome and improper. Data 
request 7 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST’s conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T’s investigation continues. 

The testimony of Ken Wilson and the declaration of Cheryl Herrold previously filed in 
U S WEST’s Section 271 proceeding in the State of Arizona set forth the primary concerns 
AT&T has presently identified regarding the manner in which U S WEST provides access to 91 1 
and E91 1 services. As indicated in AT&T’s objections, continuing investigation and additional 
information presented by U S WEST or other parties during the course of this proceeding and 
other ongoing proceedings may reveal additional concerns before the Commission renders a 
determination of this matter. 
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RESPONSE TO REQUEST NO. 7. (CONT.) 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 8. 

Describe each complaint, problem, or concern you have relating to U S WEST’s 
provisioning of directory assistance services. Produce all documents reflecting or relating to any 
of these complaints, problems, or concerns and all documents relating in any way to U S WEST’s 
provisioning of these services. This request also includes, but is not limited to, any documents 
containing positive or favorable statements, comments, or analyses about U S WEST’s 
provisioning of directory assistance services. (Checklist Item No. 7( 1 1)) 

RESPONSE TO REQUEST NO. 8. 

Submitted by: Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2,1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it is burdensome and/or overbroad in scope; and that it does not 
ask a specific, limited question and is overbroad, unduly burdensome and improper. Data 
request 8 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST’s conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T’s investigation continues. 

The testimony of Ken Wilson and the declaration of Cheryl Herrold previously filed in 
U S WEST’s proceeding under Section 271 in the State of Arizona set forth the primary concerns 
AT&T has presently identified regarding the manner in which U S WEST provides access to 
directory services. As indicated in AT&T’s objections, continuing investigation and additional 
information presented by U S WEST or other parties during the course of this proceeding and 
other ongoing proceedings may reveal additional concerns before the Commission renders a 
determination of this matter. 

17 



AT&T COMMUNICATIONS DOCKET NO: T-00000B-97-0238 
OF THE MOUNTAIN STATES, INC. ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST’S FIRST SET OF DATA REQUESTS 

RESPONSE TO REQUEST NO. 8. (CONT.) 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 9. 

Describe each complaint, problem, or concern you have relating to U S WEST’s 
provisioning of operator call completion services. Produce all documents reflecting or relating to 
any of these complaints, problems, or concerns and all documents relating in any way to 
U S WEST’s provisioning of these services. This request also includes, but is not limited to, any 
documents containing positive or favorable statements, comments, or analyses about 
U S WEST’s provisioning of operator call completion services. (Checklist Item No. 7( 1 1 1)) 

RESPONSE TO REQUEST NO. 9. 

Submitted by: Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it is burdensome and/or overbroad in scope; and that it does not 
ask a specific, limited question and is overbroad, unduly burdensome and improper. Data 
request 9 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST’s conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T’s investigation continues. 

The testimony of Ken Wilson and the declaration of Cheryl Herrold previously filed in 
U S WEST’s proceeding under Section 271 in the State of Arizona set forth the primary concerns 
AT&T has presently identified regarding the manner in which U S WEST provides access to 
operator call completion services. As indicated in AT&T’s objections, continuing investigation 
and additional information presented by U S WEST or other parties during the course of this 
proceeding and other ongoing proceedings may reveal additional concerns before the 
Commission renders a determination of this matter. 
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RESPONSE TO REQUEST NO. 9. (CONT.) 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 10. 

Describe each complaint, problem, or concern you have relating to U S WEST's 
provisioning of white pages directory listings for customers of other carriers' telephone exchange 
services. Produce all documents reflecting or relating to any of these complaints, problems, or 
concerns and all documents relating in any way to U S WEST's provisioning of white pages 
directory listings. This request also includes, but is not limited to, any documents containing 
positive or favorable statements, comments, or analyses about U S WEST's provisioning of white 
pages directory listings for customers of other carriers' telephone exchange services. (Checklist 
Item No. 8) 

RESPONSE TO REQUEST NO. 10. 

Submitted by: Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it is burdensome and/or overbroad in scope; and that it does not 
ask a specific, limited question and is overbroad, unduly burdensome and improper. Data 
request 10 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST'S conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T's investigation continues. 

The testimony of Kenneth Wilson presented by AT&T in U S WEST'S Section 271 
proceeding in the State of Arizona set forth the primary concerns AT&T has presently identified 
regarding the manner in which U S WEST provides access to directory listings. As indicated in 
AT&T's objections, continuing investigation and additional information presented by U S WEST 
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or other parties during the course of this proceeding and other ongoing proceedings may reveal 
additional concerns before the Commission renders a determination of this matter. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 11. 

Describe each complaint, problem, or concern you have relating to U S WEST’s 
provisioning of nondiscriminatory access to databases and associated signaling necessary for call 
routing and call completion. Produce all documents reflecting or relating to any of these 
complaints, problems, or concerns and all documents relating in any way to U S WEST’S 
provisioning of databases and associated signaling. This request also includes, but is not limited 
to, any documents containing positive or favorable statements, comments, or analyses about 
U S WEST’s provisioning of nondiscriminatory access to databases and associated signaling 
necessary for call routing and call completion. (Checklist Item No. 10) 

RESPONSE TO REQUEST NO. 11. 

Submitted by: Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it is burdensome and/or overbroad in scope; and that it does not 
ask a specific, limited question and is overbroad, unduly burdensome and improper. Data 
request 11 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST’s conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T’s investigation continues. 

The testimony of Ken Wilson and the declaration of Quinn F. Croan presented by AT&T 
in U S WEST’s proceeding under Section 271 in the State of Arizona set forth the primary 
concerns AT&T has presently identified regarding the manner in which U S WEST provides 
access to signaling and associated databases. As indicated in AT&T’s objections, continuing 
investigation and additional information presented by U S WEST or other parties during the 
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course of this proceeding and other ongoing proceedings may reveal additional concerns before 
the Commission renders a determination of this matter. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 12. 

Describe each complaint, problem, or concern you have relating to U S WEST's 
provisioning of interim and/or long-term number portability. Produce all documents reflecting or 
relating to any of these complaints, problems, or concerns and all documents relating in any way 
to U S WEST's provisioning of interim and/or long-term number portability. This request also 
includes, but is not limited to, any documents containing positive or favorable statements, 
comments, or analyses about U S WEST's provisioning of interim andor long-term number 
portability. (Checklist Item No. 11) 

RESPONSE TO REQUEST NO. 12. 

Submitted by: Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it is burdensome and/or overbroad in scope; and that it does not 
ask a specific, limited question and is overbroad, unduly burdensome and improper. Data 
request 12 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST's conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T's investigation continues. 

AT&T is concerned that there are serious issues, both generally and specifically, with the 
way in which U S WEST is providing interim and long term number portability. AT&T has 
grown concerned that some of the business processes associated with interim number portability 
that U S WEST is using would have adverse customer effects. One process in particular would 
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eliminate the customer’s record in the 91 1 database for a period of time. During that time, if the 
customer called 9 1 1, the PSAP would not be able to identify the customer, the phone line, or the 
location. This could have serious consequences. These issues are also addressed in the 
Declaration of Larry Danner previously filed in U S WEST’S Section 271 proceeding in the State 
of Arizona. In addition, there are potential issues with U S WEST policies regarding 
the provisioning of interim number portability once permanent number portability is available. 
As indicated in AT&T’s objections, continuing investigation and additional information 
presented by U S WEST or other parties during the course of this proceeding and other ongoing 
proceedings may reveal additional concerns before the Commission renders a determination of 
this matter. 

AT&T is still evaluating specific instances where problems have occurred with the 
provisioning of interim number portability in Arizona. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 13. 

Describe each complaint, problem, or concern you have relating to the availability from 
U S WEST of reciprocal compensation arrangements in accordance with the requirements of 
§252(d)(2). Produce all documents reflecting or relating to any of these complaints, problems, or 
concerns and all documents relating in any way to the reciprocal compensation arrangements that 
U S WEST provides. This request also includes, but is not limited to, any documents containing 
positive or favorable statements, comments, or analyses about the reciprocal arrangements that 
U S WEST provides or makes available. (Checklist Item No. 13) 

RESPONSE TO REQUEST NO. 13. 

Submitted by: Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, c-ject to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it is burdensome and/or overbroad in scope; and that it does not 
ask a specific, limited question and is overbroad, unduly burdensome and improper. Data 
request 13 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST’S conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T’s investigation continues. 

AT&T has not yet determined whether or not U S WEST is willing to provide fair and 
just terms for reciprocal compensation or whether its policies allow reciprocal compensation to 
be implemented in a fair and just manner. Data collection and analysis are in progress to 
determine if reciprocal compensation issues have been handled appropriately by U S WEST. 
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AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 14. 

Describe each complaint, problem, or concern you have relating to U S WEST's 
provisioning of telecommunications services available for resale in accordance with the 
requirements of $25 1 (c)(4) and 252(d)(3). Produce all documents reflecting or relating to any of 
these complaints, problems, or concerns and all documents relating in any way to U S WEST's 
provisioning of telecommunications services available for resale. This request also includes, but 
is not limited to, any documents containing positive or favorable statements, comments, or 
analyses about U S WEST's provisioning of telecommunications services available for resale. 
(Checklist Item No. 14) 

RESPONSE TO REQUEST NO. 14 

Submitted by: Charlotte Field 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 27 1 ; that it is burdensome and/or overbroad in scope; and that it does not 
ask a specific, limited question and is overbroad, unduly burdensome and improper. Data 
request 14 cannot be fully answered at any distinct instance or point in time. The complaints 
regarding U S WEST's conduct have and will continue to arise in the future. AT&T objects to 
this request to the extent it seeks materials or information subject to the attorney-client privilege 
or is work product. 

Notwithstanding and subject to these objections, AT&T will provide information in 
response to this data request. However, AT&T does not intend such response to be all-inclusive 
or exhaustive of its complaints regarding U S WEST. Much of the information necessary to 
answer this request is in the control of U S WEST. AT&T does not have knowledge or access to 
all the information that would be required to answer the request. In making a response, AT&T 
expressly states that the following is a preliminary response and, therefore, reserves the right and 
opportunity to supplement its response at any time before the Commission or the FCC as 
AT&T's investigation continues. 

The testimony presented by AT&T and intervenors in Section 271 proceedings in 
Montana, New Mexico and Nebraska set forth a number of concerns AT&T has presently 
identified regarding the manner in which U S WEST makes available telecommunications 
services available for resale. AT&T is also concerned that U S WEST will not offer retail xDSL 
and enhanced services for resale as required by the Telecommunications Act of 1996 and FCC's 
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implementing orders. As indicated in AT&T’ s objections, continuing investigation and 
additional information presented by U S WEST or other parties during the course of this 
proceeding and other ongoing proceedings may reveal additional concerns before the 
Commission renders a determination of this matter. Below is a list of formal complaints 
presenting a sample of the issues that have been raised concerning U S WEST’S provisioning of 
resale in this and other U S WEST states. 

List of Complaints: 
In the Matter of American Communications Services, Inc. v. U S WEST Communications, 
-9 Inc Before the Corporation Commission of the State of Arizona, Docket No. T-0105 1B-98- 
0 144; 
In the Matter of Rockv Mountain Communications v. U S WEST Communications. Inc., 
Before the Public Utilities Commission of the State of Colorado, Docket No. USW-T-98-4; 
In the Matter of MCImetro Access Transmission Services Inc. Complaint Against U S WEST 
Communications. Inc. Regarding U S WEST’S Failure to Allow Test Orders, Before the 
Arizona Corporation Commission, Docket No. E-1 05 1-97-379; 
In the Matter of the Formal Complaint of Western PCS 111 Corporation Against U S WEST 
Communications. Inc., Before the Arizona Corporation Commission, Docket No. T-0 105B- 

ICG Telecom Group. Inc. v. U S WEST Communications. Inc., Formal Complaint and 
Request for Expedited Treatment, Before the Public Utilities Commission of the State of 
Colorado, Docket No. 98F-5 17T; 
ICG Telecom Group, Inc. v. U S WEST Communications, Inc., Formal Complaint and 
Request for Expedited Treatment, Before the Public Utilities Commission of the State of 
Colorado, Docket No. 98F-299T; 
ICG Telecom Group, Inc. v. U S WEST Communications, Inc.. Formal Complaint and 
Request for Expedited Treatment, Before the Public Utilities Commission of the State of 
Colorado, Docket No. 98F-065T; 
Multitechnologv Services. L.P. v. U S WEST Communications, Inc., Before the Public 
Utilities Commission of the State of Colorado, Docket No. 97F-245T; 
TVMAX TELECOMMUNICATIONS. INC. d/b/a OpTel v. U S WEST Communications, 
-9 Inc Before the Public Utilities Commission of the State of Colorado, Docket No. 98F-393T; 
In Re Complaint of McLeod Telemanagement, Inc. v. U S WEST Communications, Inc., 
Before the Public Utilities Board of the State of Iowa, Docket No. FCU-96-6; 
In the Matter of a Complaint by Info Tel Communications, LLC. v. U S WEST 
Communications, Inc., Before the Public Utilities Board of the State of Minnesota, Docket 

98-0737; 

NO. P421/C-98-10; 
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In the Matter of the Comdaint by American Communications Services, Inc., U S WEST 
Communications Services, Inc. v. U S WEST Communications, Inc., Before the Corporation 
Commission of the State of New Mexico, Docket No. 98-1 50-TC; 
In the Matter of MCImetro Access Transmission Services, Inc. v. U S WEST 
Communications, Inc., Before the Public Service Commission of the State of Utah, Docket 

In the Matter of a Comdaint against U S WEST Communications. Inc., by Electric 
Lightwave, Inc. Reauesting; the Utah Public Service Commission Enforce an Interconnection 
Agreement Between Electric Lightwave. Inc. and U S WEST Communications, Inc., Before 
the Public Service Commission of Utah, Docket No. 98-049-24; and 
MCImetro Access Transmission Services. Inc. v. U S WEST Communications. Inc., Before 
the Utilities and Transportation Commission of the State of Washington, Docket No. UT-97- 
1063. 

NO. 97-049-20; 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 15. 

Please identify all entities other than U S WEST, including AT&T itself, from which 
AT&T has obtained, or can obtain, for use in Arizona or in any of the other 13 states in 
U S WEST's region any of the following elements, items, or services: (1) local loops; (2) 
network interface devices; (3) local switching; (4) interoffice transmission facilities; ( 5 )  vertical 
features; (6)  directory assistance; and (7) operator services. Produce all documents that relate to 
your ability to obtain such elements, items or services for use in Arizona or in any of the other 13 
states in U S WEST's region. 

RESPONSE TO REQUEST NO. 15. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271 ; that it is irrelevant, burdensome and/or overbroad. Information 
regarding AT&T's ability to obtain elements, items or services in states other than Arizona is 
irrelevant to the determination of U S WEST's compliance with Section 271 in Arizona. 
Furthermore, AT&T objects on the grounds that U S WEST is equally capable of determining 
the entities that provide the identified network elements, items or services, and AT&T has not 
conducted a special study to determine the availability of the network elements, items or services 
from other entities in Arizona. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 

32 



/ ‘  L I  

AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. 

DOCKET NO: T-00000B-97-0238 
ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST’S FIRST SET OF DATA REQUESTS 

REQUEST NO. 16. 

Please produce all documents reflecting, referring, or relating to any analysis by AT&T 
concerning: (1) whether the quality of any local telecommunications service AT&T provides in 
Arizona or in the other 13 states in U S WEST’s region is or may be affected by the ability to 
obtain from U S WEST any of the elements, items, or services listed in the preceding data 
request; and (2) whether the ability to obtain from U S WEST any of the elements, items, or 
services listed in the preceding data request is necessary for AT&T to provide local 
telecommunications service in Arizona or in any of the other 13 states in U S WEST’s region. 

RESPONSE TO REQUEST NO. 16. 

Submitted by: Charlotte Field 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271, and that the information it seeks is not relevant to the proceeding. 
Information regarding AT&T’s ability to obtain elements, items or services in states other than 
Arizona is irrelevant to the determination of U S WEST’S compliance with Section 271 in 
Arizona. 

Notwithstanding and subject to these objections, AT&T states that the level and quality 
of access to the elements, items or services listed in the preceding data request is and/or will be 
affecting AT&T’s ability to provide local service in Arizona, as well as the quality of that 
service. For example, A&T previously filed a complaint in Arizona challenging U S WEST’s 
poor service quality in the access arena - which affected AT&T’s ability to provide service to its 
Arizona customers. Further answering, AT&T states that it has not performed any special 
studies or analysis of the types described in the request. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 17. 

For Arizona and the other 13 states in U S WEST's region, please describe on a state- 
specific basis AT&T's projected demand over the next 24 months for the following elements, 
items, and services that AT&T expects to obtain from U S WEST: (1) interconnection; (2) access 
to poles, ducts, conduits, and rights of way; (3) local loop transmission fiom the central ofice to 
the customer's premises, unbundled from local switching or other services; (4) local transport 
from the trunk side of the wireline local exchange carrier switch, unbundled from switching or 
other services; ( 5 )  local switching unbundled from transport, local loop transmission, or other 
services; (6) vertical features; (7) access to 91 1 and E91 1 services; (8) directory assistance 
services; (9) operator call completion services; (1 0) white pages directory listings; (1 0) access to 
databases and associated signaling necessary for call routing and call completion; (1 1) interim 
and/or long-term number portability; (1 2) reciprocal compensation arrangements; and (1 3) 
telecommunications services available for resale. Produce all documents that reflect, refer, or 
relate to AT&T's projected demand for these elements, items, and services. 

RESPONSE TO REQUEST NO. 17. 

Submitted by: John Finnegan / Kenneth Wilson 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; seeks information that is not relevant to the proceeding at issue; is 
unduly burdensome; and it would require production of competitively sensitive and proprietary 
information. 

Notwithstanding and subject to these objections, AT&T states that it is premature for 
AT&T to develop any projected demand for the elements, items, and services, and any 
combinations thereof, listed in this request because U S WEST has refused to include the 
requisite capabilities for ordering, provisioning, maintaining, repairing and billing elements and 
services in a real-time electronic interface with complete electronic flow-through, as required by 
the FCC. U S WEST's inability to provide real-time flow-through of AT&T's orders for the 
elements, items and services listed in the request prevents AT&T from placing orders to 
U S WEST in any significant volumes. 

While AT&T has not projected demand for the elements, items and services listed in the 
preceding request, AT&T has provided U S WEST with a forecast of it anticipated usage of 
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interconnection trunking and collocation locations. Because the forecast information is already 
in U S WEST’S possession, and because of the competitive sensitivity of the information, AT&T 
will not produce the information here. The interconnection trunk forecasting information for 
Arizona was provided by Lorraine Call (AT&T) to Carolyn Peterson (U S WEST) on 2/16/99. 
The collocation forecast information for Arizona was provided by AT&T personnel to 
U S WEST personnel in a March 10, 1999 meeting in New Jersey. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 18. 

Does AT&T have a real-time operational support system that AT&T’s service 
representatives use to place customer service requests, local service requests or any other 
requests that AT&T uses to order local telecommunications products or services? If so, for 
Arizona and the other 13 states in U S WEST’s region, provide the name of the system(s), the 
products and services the system(s) support(s), the date the system(s) was deployed, and the data, 
functional message, and transport protocols used for the system@). Produce all documents that 
refer to, reflect or relate to the products and services the system(s) supports, the date the 
system(s) was deployed, and/or the data, functional message, and transport protocols used for the 
sy stem(s). 

RESPONSE TO REQUEST NO. 18. 

Submitted by: John F. Finnegan 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271 ; seeks information that is not relevant to the proceeding at issue; is 
unduly burdensome; and it would require production of proprietary information. 
Notwithstanding and subject to these objections, AT&T is providing the following information 
relating to its operational support systems for local service only in U S WEST’s region. 

U S WEST does not have a real-time electronic interface that supports full electronic 
flow-through, nor does it have an interface that supports combinations of network elements, as 
required by the FCC. AT&T urged U S WEST to negotiate such functionality, but negotiations 
broke down in July 1997. However, since the Supreme Court recently reaffirmed U S WEST’s 
obligation to provide combinations of network elements to CLECs such as AT&T, AT&T has 
reopened negotiations with U S WEST regarding the use of an ED1 interface with flow through 
transactions, as that term is defined by the FCC, for AT&T’s local service, as discussed more 
fully in response to Request No. 22. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 19. 

If AT&T does not have an ordering system of the type described in the previous data 
request, please state all mechanisms, manual and otherwise, it uses to support the negotiation and 
ordering process for its local exchange customers, and state the functionality provided by each of 
the mechanisms. Produce all documents that describe, define, outline or otherwise explain these 
mechanisms, including but not limited to documents that describe or otherwise reflect the 
functionality that each mechanism provides. 

RESPONSE TO REQUEST NO. 19. 

Submitted by: John F. Finnegan 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 27 1, seeks information that is not relevant to the proceeding at issue, is 
unduly burdensome and would require production of proprietary information. Notwithstanding 
and subject to these objections, AT&T is providing the following information relating to its local 
operations in U S WEST’S region. 

To place orders with U S WEST for the items required to support AT&T local services, 
AT&T uses a combination of manual and electronic processes. For the items that are 
unsupported by a U S WEST electronic interface, AT&T uses faxes and telephone calls to 
support its services. To place electronic orders for interconnection trunks, AT&T uses the 
Access Service Request (“ASR’) process. The ASR process was developed to support IXC 
orders for long distance access trunks. Interconnection trunk orders would normally be placed 
using a Local Service Request (“LSR’) form. However, U S WEST does not presently have a 
process to support electronic ordering of interconnection trunks using an LSR form. As a result, 
U S WEST has limited AT&T to interconnection trunk orders being placed via the ASR process. 
The ASR process uses the U S WEST EXACT ordering interface. To enter trouble reports with 
U S WEST for interconnection trunks, AT&T uses the U S WEST TRACER interface. Billing 
for U S WEST items that support AT&T local services use the Connect:Direct interface and 
Network Data Mover (“NDM”). Local number portability and collocation orders are placed via 
fax. However, as discussed in more detail in response to Request No. 22, AT&T has reopened 
negotiations with U S WEST in an attempt to negotiate with U S WEST for a fully fbnctional 
ED1 interface with flow-through, as that term is defined by the FCC. 
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AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 20. 

Does AT&T follow any specific development, implementation, and testing guidelines 
when it develops OSS software for use in the local exchange market? If so, produce all 
documents containing the guidelines that AT&T follows or, if the guidelines are not written, 
describe them. 

RESPONSE TO REQUEST NO. 20. 

Submitted by: John F. Finnegan 

AT&T and TCG Phoenix, collectivelj AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271 ; seeks information that is not relevant to the proceeding at issue; is 
unduly burdensome; and would require production of proprietary information. 

Notwithstanding and subject to these objections, AT&T states that it has continuously 
shared its internal requirements documents for OSS development with U S WEST during 
negotiations that began in 1996. Those documents are in U S WEST’S possession. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 21. 

For Arizona and the other 13 states in U S WEST'S region, please state whether AT&T 
maintains any data relating to whether there have been errors in local service requests ("LSRs") 
or orders that AT&T has submitted to U S WEST. If AT&T maintains any such data, describe 
the nature of the information you maintain, and produce all documents that reflect, refer, or relate 
to any occurrences of errors in LSRs or orders that AT&T has submitted to U S WEST. 

RESPONSE TO REQUEST NO. 21. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271, the information requested is not relevant to this proceeding and that 
it is unduly burdensome. Notwithstanding and subject to these objections, AT&T states that it is 
investigating whether and to what extent its AT&T Local Services division maintains such data. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 22. 

Identify each electronic interface AT&T requires to provide local service in Arizona and 
the other 13 states in U S WEST's region for the purpose of obtaining access to U S WEST's pre- 
ordering, ordering, provisioning, billing, and maintenance and repair systems. For each interface 
that AT&T identifies, please provide the following: (1) identify each interface that AT&T 
believes is not available from U S WEST; (2) if the interface is available and AT&T contends it 
is inadequate, describe in detail each concern that AT&T has about the adequacy of U S WEST's 
interface; (3) the date AT&T requires the interface to be made available from U S WEST for 
testing by AT&T; and (4) when AT&T intends to begin using the interface to provide local 
exchange service in Arizona and the other 13 states in U S WEST's region. Produce all 
documents that relate to any of the responses that AT&T provides to this data request. 

RESPONSE TO REQUEST NO. 22. 

Submitted by: John F. Finnegan 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271 ; seeks information that is not relevant to the proceeding at issue; and 
is unduly burdensome. 

Notwithstanding and subject to these objections, AT&T states that it requires fully 
electronic computer-to-computer interfaces that are based upon national telecommunications 
standards developed by recognized telecommunications standards setting organizations and that 
provides flow-through as that term is defined by the FCC. U S WEST was required by the FCC 
to have provided nondiscriminatory access to its operations support systems functions for pre- 
ordering, ordering, provisioning, maintenance and repair, and billing no later than January 1, 
1997. U S WEST's request to the FCC for a waiver of this obligation was denied. Further 
answering, AT&T states the following: 

(1) It is AT&T's belief that U S WEST does not offer any fully electronic, computer-to- 
computer interface based upon national telecommunications standards developed by recognized 
telecommunications standards setting organizations for the pre-ordering, ordering, provisioning, 
maintenance and repair functions necessary to support AT&T's local service offering, that has 
flow-through, as that term is defined by the FCC. 
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(2) U S WEST’s IMA interface is inadequate because it is a human-to-computer interface, 
not a computer-to-computer interface, and it is not based upon national telecommunications 
standards. U S WEST’s ED1 interface is inadequate because it is not truly a computer-to- 
computer interface and does not provide flow-through, as defined by the FCC. The fact that 
U S WEST stops all CLEC orders and subjects those orders to retyping or human review 
disqualifies the U S WEST version of the ED1 interface from being a true computer-to-computer 
interface with flow-through. As required by the FCC, a truly electronic interface will allow all 
orders to flow through electronically from the CLEC to the ILEC. Neither of U S WEST’s 
interfaces allow this flow-through. Finally, U S WEST’s interfaces axe inadequate because they 
do not support combinations of network elements. For additional deficiencies, see Mr. 
Finnegan’s testimony filed in Section 271 cases in Montana, Nebraska and New Mexico. 

(3) AT&T has been requesting a fully functional electronic ED1 interface that supports 
combinations of network elements and all other elements and services since 1996, as required by 
the FCC. While U S WEST’s current version of the ED1 interface remains inadequate for the 
above stated reasons, AT&T reinitiatied detailed discussions with U S WEST regarding an ED1 
interface on February 10, 1999, in a letter from Charlotte Field (AT&T) to Beth Halvorsen 
(U S WEST). Ms. Field followed up that letter with another letter to Ms. Halvorson on February 
24, 1999. As stated in the letter of February 24, 1999, AT&T will be seeking to jointly develop 
an interface that is truly real-time and has complete flow-through functionalities, as required by 
the FCC. AT&T requires this interface to be available for testing by July/August of 1999. 

(4) The exact time that AT&T will begin using the ED1 interface is dependent upon 
many factors, including adequate resource commitments from U S WEST to perform and 
conclude negotiations between the companies. Given these negotiations, as well as the 
development work that must be completed, the exact date is difficult to predict. However, as 
indicated in the attached February 24, 1999 letter, it is AT&T’s intention to begin 
implementation of the interface in the early Fall of 1999. 

(5) Because both letters are already in the possession of U S WEST and the information 
in the letter is competitively sensitive, AT&T will not produce those letters here. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and 
TCG Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 
1999. AT&T reserves its right to supplement this data request. 
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REQUEST NO. 23. 

If AT&T contends that other ILECs are meeting any of AT&T’s electronic interface 
needs relating to local exchange service, unbundled network element, or any other aspect of local 
service, identifl the ILEC(s), describe the system(s) or interface@) the ILEC(s) is using, and 
provide the name of a contact person at the ILEC(s) who is familiar with the system. Produce all 
documents that discuss, describe, or otherwise explain andor discuss the capabilities of any such 
system@) or interface@). 

RESPONSE TO REQUEST NO. 23. 

Submitted by: John F. Finnegan 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; it seeks information that is not relevant to the proceeding at issue; it 
is unduly burdensome; and it would require production of proprietary information. 
Notwithstanding and subject to these objections, AT&T asserts that no RBOC or ILEC is 
currently fully meeting the OSS requirements of the Act and the FCC orders, or fully meeting 
AT&T’s current and future electronic interface needs. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 25. 

Has AT&T used any ILEC's graphical user interface ("GUI") or human-to-computer 
interface that supports local exchange service in any local telecommunications market in the 
United States within the past 24 months? If so, please identify each interface AT&T has used, 
the ILEC who provides the interface, and the market in which AT&T used the interface. If 
AT&T has used a GUI or human-to-computer interface within the past 24 months, produce all 
documents that discuss, describe or otherwise explain the interface@) it has used, the ILEC who 
provides the interface(s), andor the market in which AT&T used the interface@). 

RESPONSE TO REQUEST NO. 25. 

Submitted by: John F. Finnegan 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 27 1 ; it seeks information that is not relevant to the proceeding at issue; 
is unduly burdensome; and would require production of proprietary information. 

Notwithstanding and subject to these objections, AT&T states that it has not placed any 
local services orders with U S WEST using U S WEST's GUI or human-to-computer interface 
because of the problems in the functionality of IMA and lack of flow-through. However, AT&T 
has been investigating the use of IMA for placing orders for local number portability and 
unbundled local loops onlv as an interim measure since October of 1998, because a fully 
functional ED1 interface with flow-through, as that term is defined by the FCC, is not currently 
available from U S WEST. While AT&T does not consider IMA to be capable of providing 
nondiscriminatory access to U S WEST's OSS, customer demand for AT&T's local services has 
forced AT&T to consider using the inferior IMA interface onlv as an interim solution until an 
adequate and nondiscriminatory ED1 interface can be jointly developed, that is in compliance 
with the ACT and the FCC's implementing orders. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 26. 

For each facilities-based, local telecommunications service that AT&T provides in any of 
the states in U S WEST's region, describe all provisioning commitments or representations that 
AT&T gives to its customers, including but not limited to: (1 ) the average, anticipated time 
interval for installing the service; and (2) the average, anticipated amount of time the customer 
will be out of service to allow for a change of carriers through a loop cut-over. State whether the 
provisioning commitments or representations that AT&T provides vary at all depending on 
whether AT&T is using facilities provided by U S WEST or facilities provided by some other 
source. Produce all documents that reflect, refer to, or relate to any provisioning commitments or 
representations that AT&T provides to its customers for each such facilities-based, local 
telecommunications service that AT&T provides in U S WEST's region. 

RESPONSE TO REQUEST NO. 26. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it seeks.information that is not relevant to the proceeding; that 
it is burdensome and/or overbroad in scope and would require production of proprietary 
information. 

Notwithstanding and subject to these objections, AT&T states, that regardless of the 
approach that AT&T employs to provide local exchange services to its customers in Arizona, 
AT&T will be dependent upon U S WEST for the foreseeable future at ranging levels for various 
functionalities, services, and elements. To the extent that U S WEST fails to provide such 
functionalities, services and network elements in a manner that is not compliant with the Act or 
the FCC's implementing orders in provisioning them to AT&T, AT&T's commitments to its 
customers will most certainly be affected. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 27. 

Produce copies of all documents relating to presentations, marketing materials, sales 
efforts and related materials that AT&T representatives use in their discussions with local 
exchange customers or in mass marketing of customers to promote or sell any local 
telecommunications service in U S WEST'S region, including, but not limited to, written scripts 
and other prepared presentations. 

RESPONSE TO REQUEST NO. 27. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it seeks information that is not relevant to the proceeding; that 
it is unduly burdensome and/or overbroad in scope; that it requires production of proprietary and 
competitively sensitive information. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 28. 

Please state whether AT&T measures or tracks in any way the time per call that its local 
service sales and marketing representatives spend on the telephone with customers to promote or 
sell AT&T's local telecommunications services and to arrange for provisioning services. If 
AT&T does measure or track the time for these calls, describe the nature of the information it 
records, and produce all documents that contain, refer, or relate to data of this type for all states 
in U S WEST'S region. 

RESPONSE TO REQUEST NO. 28. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; seeks information that is not relevant to the proceeding; that it is 
unduly burdensome and/or overbroad in scope; and that it requires the production of proprietary 
information. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 29, 

Please state the hours of operation for AT&T's local exchange units or offices in Arizona 
and in the other 13 states in U S WEST'S region, and produce documents that show the hours of 
operations for these units or offices. 

RESPONSE TO REQUEST NO. 29. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2,1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271 ; and this request seeks information that is not relevant to the 
proceeding. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 30. 

Please provide the following information for all states in U S WEST's region for all local 
telecommunications services that AT&T provides using only its own facilities: (1 ) the 
percentage of customer commitments met for provisioning and repairs; (2) the percentage of held 
orders; (3) the percentages of network blockage that AT&T is experiencing, both in its network 
and outside of its network; and (4) the average repair intervals. Please provide the same 
information requested above for all states in U S WEST's region for all local telecommunications 
services that AT&T provides using any facilities provided by U S WEST. Produce all 
documents that contain, refer, or relate to any such performance results for both instances where 
AT&T uses U S WEST's facilities and instances where it uses exclusively its own facilities for 
Arizona and the other 13 states in U S WEST's region. 

RESPONSE TO REQUEST NO. 30. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it seeks information that is not relevant to the proceeding; that 
it is unduly burdensome andor overbroad; and that it requires the production of proprietary and 
competitively sensitive information. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 31. 

Within U S WEST'S region, does AT&T measure or track the frequency with which its 
local service sales and marketing representatives contact local exchange customers who have 
pending orders to notify them of the receipt of or changes to: (1 ) order rejection notices; (2) firm 
order confirmation notices; (3) completion notices; and (4) jeopardy notices? If AT&T does 
measure or track this information, describe the nature of the information it records, and produce 
all documents that contain, refer, or relate to data of this type for all states in U S WEST'S region. 
In addition, please produce any documents that reflect AT&T's policies and procedures data for 
informing its local exchange customers of receipt of or changes to the notices listed in this data 
request andor summarizes, discusses or otherwise explains such performance data. 

RESPONSE TO REQUEST NO. 31. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it seeks information that is not relevant to the proceeding; that 
it is unduly burdensome andor overbroad; and that it requires the production of proprietary and 
competitively sensitive information. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 32. 

On a sustained basis, without the use of temporary support from other groups within 
AT&T, what is the absolute number of local service requests and orders that AT&T is presently 
capable of issuing, by interface type, on a business day basis (e.g., LSRs and orders per business 
day)? Please provide an attestation of the individual that is furnishing this information, and 
produce all documents that support, refer, or relate to the number of LSRs and orders that AT&T 
is capable of issuing per business day. 

RESPONSE TO REQUEST NO. 32. 

Submitted by: 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2,1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 27 1 ; that it seeks information that is not relevant to the proceeding at 
issue; that it is unduly burdensome; and that it requires production of proprietary and 
competitively sensitive information. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 33. 

For Arizona and the other 13 states in U S WEST’s region, please provide: (1) the 
projected number of local service requests and orders per business day that AT&T expects to 
place with U S WEST, by interface type, over the next 24 months; and (2) the total projected 
demand fiom AT&T for all pre-order transactions, by quarter, over the next 24 months. Produce 
all documents that reflect, support, or relate to these projections. 

RESPONSE TO REQUEST NO. 33. 

Submitted by: 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 27 1 ; that it seeks information that is not relevant to the proceeding at 
issue; that it is unduly burdensome; and that it requires production of competitively sensitive and 
proprietary information. Notwithstanding and subject to these objections, AT&T is providing 
the following information relating to its operational support systems for local service in 
U S WEST’s region. 

Because U S WEST does not have an electronic interface that supports fully electronic, 
real-time ordering and pre-ordering functionalities with flow-through, as defined by the FCC, the 
capacity of U S WEST’s interfaces remain limited. Because of these inherent capacity 
limitations, it is impossible and premature for AT&T to develop projections of local service 
requests that AT&T expects to place with U S WEST by interface type, or to develop projections 
of demand for all pre-order transactions. U S WEST’s inability to provide flow-through of 
AT&T’s orders for the elements, items and services listed in the request prevents AT&T fiom 
placing with U S WEST orders in any significant volumes. This inherent inability of 
U S WEST’s interfaces to handle anything, but small volumes of orders, makes it premature for 
AT&T to project the number of local service requests or the number of pre-order transactions. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 34. 

Does AT&T intend to commit, in association with U S WEST, to the development and/or 
availability of a production-ready OSS ED1 for pre-ordering, ordering, and maintenance and 
repair for residential POTS and small business? If so, when? If not, why not? Produce all 
documents that discuss, refer, or relate to any consideration by AT&T of whether to, and/or when 
to develop an OSS ED1 interface in association with U S WEST, including, but not limited to, 
documents relating to AT&T’s decision in the past to terminate or suspend this type of 
development with U S WEST. 

RESPONSE TO REQUEST NO. 34. 

Submitted by: John F. Finnegan and Charlotte Field 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 27 1 ; that it seeks information that is not relevant to the proceeding at 
issue; that it is unduly burdensome; and that it would require production of competitively 
sensitive and proprietary information. Notwithstanding and subject to these objections, AT&T 
provides the following response concerning U S WEST’S territory. 

As stated in response to Request No. 22, AT&T has requested that U S WEST resume 
negotiations with AT&T for a production-ready ED1 interface, that meets the requirements of the 
FCC, for pre-order and order transactions that support all types of orders, including large 
business orders. ED1 is not an interface that supports maintenance and repair functions. 

In response to the question concerning AT&T’s past decision to terminate OSS interface 
development discussions, AT&T provides the following explanation. AT&T entered into 
negotiations with U S WEST in March of 1996. At that time, AT&T requested that U S WEST 
provide personnel to negotiate concerning the necessary network facilities, services and 
interconnection in order for AT&T to be able to enter the local market in Arizona and other 
U S WEST states initially via resale, and subsequently, through unbundled network elements 
(“UNEs”), particularly, UNE combinations known as “the platform.” AT&T also requested 
negotiations on operational support systems (“OSS”) to support each of these entry strategies. 
U S WEST refused to even consider UNE combinations or the platform. In fact, U S WEST 
coined the term “sham unbundling” to describe AT&T’s request for UNE combinations. 
U S WEST stalled repeatedly on OSS discussions. Because agreement was not reached on these 
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RESPONSE TO REQUEST NO. 34. (CONT.) 

and many other significant issues, the parties went to arbitration before the Arizona Corporation 
Commission. 

Nevertheless, AT&T pursued region-wide negotiations with U S WEST and escalated 
issues to executive levels at U S WEST. Despite AT&T’s repeated requests, it was not until the 
1 St quarter 1997 when U S WEST actually dedicated adequate personnel to meet with AT&T to 
work on the negotiations that would result in some agreements between the parties on limited 
i sues. 

During the spring of 1997, AT&T and U S WEST personnel met extensively for a short 
period (approximately 40 days) to complete all necessary negotiations for certain OSS 
functionalities. However, it became apparent in early May of 1997 that U S WEST was 
retracting on agreements and the parties had to restart negotiations. 

In July of 1997, when AT&T demanded that U S WEST provide certain OSS 
functionality and, in return, AT&T would extend the date for a fully functional OSS from 
November of 1997 to April of 1998, U S WEST for the first time then agreed to provide OSS 
functionality for the W E  platform. However, the 8‘h Circuit’s decision was issued on July 18, 
1997 and, once again, U S WEST retracted its agreement to provide OSS functionality for the 
platform. Executive escalations ensued, to no avail. At this point, AT&T lost all confidence in 
U S WEST and ceased all W h e r  efforts to negotiate OSS with U S WEST. 

However, based on the recent Supreme Court pronouncement requiring U S WEST to 
provide combinations of network elements, AT&T has reinitiated negotiations with U S WEST, 
as described in Response No. 22. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 35. 

For each state in U S WEST’S region, please provide the number of orders for facilities- 
based services that AT&T has submitted to any ILEC: (1) by any means, manual or otherwise, 
within the past year; and (2) through an electronic interface within the past year. Produce all 
documents that show the number of orders that AT&T has placed through these means within the 
past year. 

RESPONSE TO REQUEST NO. 35. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it seeks information that is not relevant to the proceeding at 
issue; and that it would require production of proprietary information; and that the term 
“facilities-based services” is vague. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 36. 

For Arizona and the other 13 states in U S WEST’S region, project the maximum number 
of AT&T transactions U S WEST will be required to process on average, per day for the 
functions of pre-ordering, ordering, billing, and maintenance and repair over the next 24 months. 
Describe in detail the basis for your response, and produce all documents that reflect or relate to 
these projected transactions. 

RESPONSE TO REQUEST NO. 36. 

Submitted by: John Finnegan 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 27 1 ; that it seeks information that is not relevant to the proceeding at 
issue; that it is unduly burdensome; and that it would require production of competitively 
sensitive and proprietary information. 

Notwithstanding and subject to these objections, AT&T states that it has not projected the 
number of transactions that U S WEST will be required to process for a given day over the next 
24 months in Arizona, nor can it at this time for the following reasons. U S WEST has refused to 
provide an electronic interface that provides flow-through, as defined by the FCC. Prices for 
some elements remain uncertain. Prices for shared transport have not been established. 
U S WEST proposes to allow access to network elements and combinations only by use of an 
Interconnection Distribution Frame (“ICDF”), for which cost-based prices have not been 
established. The question, therefore, calls for AT&T to conduct a special study based on 
assumptions that may, or may not, prove realistic. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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REQUEST NO. 37. 

Produce all documents concerning how (Le.: through its own facilities, unbundled 
network elements, resale, or combination), where, and when (if at all) AT&T currently plans to 
become a local exchange provider in Arizona. If AT&T intends to become a facility-based 
provider in Arizona using unbundled network elements, identifj the elements and the projected 
quantities you will need on a monthly basis from U S WEST for each of the next 24 months, and 
produce all documents that reflect, refer, or relate to the these projected needs need for use in 
Arizona during this period. 

RESPONSE TO REQUEST NO. 37. 

Submitted by: 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it seeks information that is not relevant to the proceeding at 
issue; that it is unduly burdensome; and that it would require production of competitively 
sensitive and proprietary information. 

Notwithstanding and subject to these objections, AT&T currently provides a local 
business service called AT&T Digital Link in the states of Arizona, Colorado, Idaho, Iowa, 
Minnesota, Montana, New Mexico, North Dakota, Nebraska, Oregon, Utah, Wyoming and 
Washington. AT&T provides local loop and local switching functions with its ADL service. 
AT&T also provides local exchange services in Arizona under tariffs filed by TCG. AT&T 
provides those services primarily through its own facilities. AT&T will require number 
portability, directory listings, collocation, unbundled local loops and interconnection from 
U S WEST to support those services. 

See also AT&T’s response to Request No. 17. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. 

DOCKET NO: T-00000B-97-0238 
ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST'S FIRST SET OF DATA REQUESTS 

REQUEST NO. 38. 

Identify all towns, cities, and states in U S WEST'S region in which you anticipate 
initiating local service within: (A) 90 days; (B) 180 days; (C) 1 year, (D) 2 years; (E) 5 years. 
Produce all documents that discuss, refer, or relate to the identities of the towns, cities, and states 
in which you anticipate initiating local service within these time frames, including, but not 
limited to, all documents that reflect, refer, or relate to AT&T's strategy for entering the local 
exchange markets in U S WEST'S region by targeting select markets. This request specifically 
includes, but is not limited to, documents that reflect separation of cities, states, or portions of 
states into tiers of importance. 

RESPONSE TO REQUEST NO. 38. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it seeks information that is not relevant to the proceeding at 
issue; that it is unduly burdensome; and that it would require production of competitively 
sensitive and proprietary information. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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AT&T COMMUNICATIONS DOCKET NO: T-00000B-97-0238 
OF THE MOUNTAIN STATES, INC. ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST'S FIRST SET OF DATA REQUESTS 

REQUEST NO. 39. 

Produce all documents created at any time from January 1, 1994, to the present that 
identify or discuss the states and cities where AT&T has intended to serve as a local 
telecommunications provider, whether through resale or otherwise, including any and all 
documents that include rankings -- by priority, importance, potential revenue or any other criteria 
-- of states or cities for local market entry. This request includes, but is not limited to, any and 
all documents that reflect changes in the priority that AT&T has given to states and cities for 
local market entry. This request specifically includes, but is not limited to, documents relating to 
AT&T's plans for entering the local exchange markets in Connecticut or in any other state that 
discuss, refer, or relate to the entry of Southern New England Telephone Company ("SNET") 
and whether or not AT&T's plans for entering Connecticut changed over time. 

RESPONSE TO REQUEST NO. 39. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271; that it seeks information that is not relevant to the proceeding at 
issue; that it is unduly burdensome; and that it would require production of competitively 
sensitive and proprietary information. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.'s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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AT&T COMMUNICATIONS DOCKET NO: T-00000B-97-0238 
OF THE MOUNTAIN STATES, INC. ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST’S FIRST SET OF DATA REQUESTS 

REQUEST NO. 40. 

Produce any documents that discuss, refer, or relate to any analyses by AT&T concerning 
how competition will change in Arizona’s local and long distance markets if U S WEST is 
authorized to compete in the interLATA market in that state. 

RESPONSE TO REQUEST NO. 40. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271 ; that it seeks information that is not relevant to the proceeding at 
issue; that it is unduly burdensome; and that it would require production of competitively 
sensitive and proprietary information. 

Notwithstanding and subject to these objections, AT&T states that it has no such 
documents. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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’ AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. 

DOCKET NO: T-00000B-97-0238 
ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST’S FIRST SET OF DATA REQUESTS 

REQUEST NO. 41. 

If AT&T contends that U S WEST is impeding in any way AT&T’s entry into the local 
exchange market in Arizona or in any of the other 13 states in U S WEST’s region, produce all 
documents that support, refer, or relate to that contention. 

RESPONSE TO REQUEST NO. 41. 

AT&T and TCG Phoenix, collectively AT&T, object to this data request on the grounds 
that it is beyond the scope of permissible discovery based on the March 2, 1999 Procedural 
Order, because the information is not necessary to demonstrate that U S WEST has met the 
requirements of Section 271 ; that it is unduly burdensome and/or overbroad. 

Subject to and without waiving these objections, each of AT&T’s contentions have been 
set forth in its testimony filed in U S WEST’s Section 271 cases in Montana, Nebraska and New 
Mexico, and will be similarly filed in this state. See also AT&T’s responses to Request Nos. 1- 
14. 

AT&T incorporates by reference all objections raised in the Objections of AT&T and TCG 
Phoenix to U S WEST Communications, Inc.’s First Set of Data Requests dated March 10, 1999. 
AT&T reserves its right to supplement this data request. 
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AT&T COMMUNICATIONS 
OF THE MOUNTAIN STATES, INC. 

DOCKET NO: T-00000B-97-0238 
ARIZONA 

RESPONSE OF AT&T COMMUNICATIONS AND TCG PHOENIX 
TO U S WEST'S FIRST SET OF DATA REQUESTS 

DATED and hand-delivered this 12'h day of March, 1999. 

Respectllly submitted, 

AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. AND 
TCG PHOENIX. 

By: 

The Phoenix Plaza 
2929 N. Central Avenue, 2 1 st Floor 
Phoenix, AZ 85012-2794 
Telephone: (602) 640-9356 
Facsimile: (602) 640-6074 

Richard S .  Wolters 
Maria Arias-Chapleau 
AT&T Law Department 
1875 Lawrence Street, Suite 1500 
Denver, Colorado 80202 
Telephone: (303) 298-6741 
Facsimile: (303) 298-6301 
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Service Date: *26, 1998 RECEIVR) 
DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

* * * * *  
- - INTER-OF.-, F a  

lN THE MATTER of the Investigation ) UTILITY DMSION OTHER 
into u s WEST communications, Inc.'s ) DOCKET NO. D97.5.87 
Compliance with Section 271(c) of the ) 
Telecommunications Act of 1996. 1 

PLEASE TAKE NOTICE that the Montana Public service Commission (Commission), 

in a scheduled work session held on June 25,1998, acted on the objections to data requests Erom 

U S WEST Communications, Inc. (U S WEST) that were filed by AT&T Communications of the 

Mountain States, Inc. (AT&T), Eclipse Communications Corp. (Eclipse), MCI TelecommUni- 

cations Corp. (MCI), Montana Wireless, Inc. (MWI), Skyland Technologies, Inc. (Skyland), 

Sprint Communications Co., L.P. (Sprint), Teleport Communications Group (TCG), Montana 

Tel-Net ("el-Net), and Touch America. U S WEST submitted a response to the objestions on 

June 24,1998. The Commission's 4-0 vote overruled eight of the objections, sustained 51 of 

them, and will require additional information h m  U S WEST before acting on the remainder. 

U S WEST submitted a set of data requests to each of the parties listed above. Each of 

these intervenors received 88 data requests, with the exception of AT&T, which received 89. 

These 88 data requests are identical and request a considerable amount of information from the 

intervenors about operational Support Systems (OSS), performance measurements, local service 

entry, and other matters. The questions to MCI were numbered USW-001 through U S WEST- 
088; the questions to other parties are numbered beginning with USW-089 and repeat the MCI 

series sequentially. In this notice, the Commission addresses only the numbers for MCI. The 

Commission has prepared a matrix which, when read across columns, identifies the 

corresponding data Kequest number for each of the other intervenors. The matrix is attached to 

I 

this notice as Attachment "A." Therefore, the Commission does not specifically identifi the data 
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requests here for each of the other intervenors. Ifan intervenor objected to the corresponding 

data q u e s t  a d d r e d  to that intervenor, the objection for that intervenor received the same 

action as indicated below for MCI's numbers. 

The objections that cornpond to the questions in MCI's set that are numbered USW-001 

through USW-059 8te sustained, with the exception of the following: USW-027, USW-028, 

USW-043, USW-045, USW-046, USW-047, USW-053, and USW-059. USW should identify a 

Witness for these data requests. Most of the objections numbered USW-001 through USW-059 

relate to information about the CLECs' internal systems and practices. Information about CLEC 

internal systems and practices is not relevant as a comparison as U S WEST contends. CLECs' 

systems, processes and practices do not have to meet the 0 271 standards and thus arc not 

acceptable to serve as benchmarks for U S WEST'S performance. In addition, other regional Bell 

Operating Companies OSS systems and CLEC's experience with them is not applicable at this 
time because the FCC has not accepted any of them. 

the requirements of § 271, nor is the information requested likely to lead to the discovery of 
relevant information. U S WEST must demonstrate that the checklist items are available as a 

practical and legal matter. Binding interconnection contracts support such availability on a legal 

matteq as a practical matter, U S WEST must show that it is ready to furnish the items in the 

quantities that competitors may reusonabZy demcrnd and at an acceptable level of quality. U S 

WEST is not required to actually furnish or show that it can fiunish forecasted demands. If it 

were, CLECs could inflate their firccasted levels and delay U S WEST'S entry ih the long 

Information about CLEC systems is not relevant to the issue whether U S WEST has met 

distance market by doing so. 

In responding to data quests USW-027, USW-028, USW-043, USW-045, USW446, 

USW-047, USW-053, and USW-059, parties may limit their responses to the U S WEST rcgio~ 

information fiom other incumbent local exchange carriers (including BOCs) is not relevant to 

our review on whether U S WEST has met the 14 checklist items in fi 271. 

For data requests corresponding to USW-60 through USW-088, the Commission requests 
that U S WEST submit information about the relevance of these data requests and that it identify 
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the witness testimony to which it is directed. If the intervenor has submitted no testimony on a 

particular issue, the Commission will not require the question be answered by the intervenor. 

Similarly, where data requests are directed to an intervenor who did not file any 

testimony, that intervenor need not respond. MWI, for example, did not submit any witness 

testimony and need not answer data requests because the Commission sustained its objections to 

all data requests on that basis. However, the Commission urges MWI and other intewenors to 

voluntarily submit responses to data requests if it will assist this Commission in its consultative 

role and the Federal Communications Commission (FCC) in malting its decision on U S WEST'S 

8 271 application. The FCC has stated that information such as the number of access lines a 

CLEC provides is relevant to its decision pursuant to 8 271. The FCC further requests that states 

develop a record concerning the state of local competition in Montana; it requests information- 

as much as possible-about the identity, type and geographic location of customers, and 

encourages states to require as much information as possible 

_ -  

In responding to data requests for which the Commission sustained objections, parties are 
required to submit information they consider "proprietary." The Commission will treat any such 

information as trade secret information according to the terms of the Protective Order in this 
Docket, Order No. 5982a All parties' proprietary filings are covered by the Protective order, 
intervenors are treated in the same manner as U S WEST. 
BY THE MONTANA PUBLIC SERVICE COMMISSION 

DAVE FISHER, Chairman 
NANCY MCCAFFREE, Vice Chair 
BOB ANDERSON, Commissioner 
DANNY OBERG, Commissioner 
BOB ROWE, Commissioner 
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Service Date: July 13, 1998 

DEPARTMENT OF PUBLIC SERVICE REGULATION F’** 
/-?’I”*-’” 9r 

BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MONTANA 

* * * * *  OWIT-- - --. .A -. :: p- ,“+- . .. MESS ,... -. - . _- - 
. t .  1 .  - . g  IN THE MATTER of the Investigation ) UTILITY DMSION INTE’-;’ 

into U S WEST Communications, Inc.’s ) 
Compliance with Section 271(c) of the ) 
Telecommunications Act of 1996. 1 

DOCKET NO. D97.5.8%??-1- - 

NOTICE OF COMMISSION ACTION 

PLEASE TAKE NOTICE that the Montana Public Service Commission (Commission), 

in scheduled work sessions conducted during the week of July 6- 10, 1998, took the following 

action: 

1) Montana Wireless - Sustained MWI’s objections to U S WEST Communications, 

Inc.’s (U S WEST) Second Set of Data Requests to Montana Wireless, Inc. (July 7,1998). 

Montana Wireless has not filed any witness testimony. 

2) EcliDse - Sustained Eclipse’s objections to USW-1248 through USW-1263 (July 7, 

1998); sustained objections to USW-1230, USW-1238, and USW-1241 (July 8,1998), and 

sustained the objection to the first question and denied the objection to the second question in 

USW-1233 (July 8, 1998). Objections were sustained because the information requested was 

irrelevant, relates to subjects which the Commission has already determined are beyond the 

scope of the proceeding, the data requests are duplicative, and they requested information that is 

more easily obtained by U S WEST or in its control. 

3) Touch America - Sustained Touch America’s objections to USW-1102 through 

USW-1116 (July 7,1998), and sustained objections to USW-1094 and USW-1098 (July 8, 1998) 

which request information that requires the witness to make legal conclusions which even the 

FCC has decliried to do as yet and which the Commission may have to make after much 

testimony and argument in this or future cases. 
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4) Surint - Sustained Sprint’s objections to USW-I296 through 1309, USW-1325, 

USW- 1326, USW-1330, USW-1333, USW-135O through USW-1352, USW-1357, USW-1365, 
1 

USW-1368 (July 8,1998); sustained objections USW-1386 through USW-1401 (July 7,1998), 

and denied objections to US W- 1353 and US W- 1354. Sustained objections for data requests, 

many vague and ambiguous, that asked for information about Sprint’s internal performance 

measures; information about Sprint’s internal operating systems for its interexchange services; 

and information about Sprint’s own interfaces-all which the Commission has previously ruled 

is inelevant to and outside the scope of this proceeding. Others requested information about 

Sprint’s long distance operations that is inelevant or overly burdensome to produce. For the 

objections denied, the request is not unduly burdensome to produce. USW-1368 is duplicative. 

The Commission will address the remainder of the objections in future work sessions. 

5) m- Sustained MCI’s objections to USW-1175, USW-1179, USW-1201, USW- 

1202, USW-1204, USW-1206, USW-1207, USW-1208, AND USW-1190 thro~gb USW-1194 

(July 9, 1998); and MCI-1210 through MCI-1226 (July 7, 1998). The objections sustained relate 

in part to MCI’s future business plans, other ILEC’s OSS systems, MCI’s own internal systems 

and performance measures. Others are duplicative data requests. 

6)  AT&T - Sustained AT&T’s objections to PSC-l37(b) and PSC-l38(a); denied 

AT&T’s objections to PSC-138@) (the Commission staff will clarifj. this data request); and 

withdraws PSC-l39(d) (July 8,1998); and sustained AT&T’s objections to USW-897 through 

USW-912 (July 7, 1998). 

7) - Sustained TCG’s objections to US W- 1402, US W- 1403, US W- 14 10 through 

USW-1415, and USW-1419; and denied TCG’s objections to USW-1405, USW-1408 and 

USW-1409 (U S WEST must reference testimony and clarify that the questions request 

information on the basis for the specific testimony but does not require that a special study be 

done to find all data and supporting documentation for the testimony). 

The Commission addressed objections in the July 7 work session which correspond to 

US W- 12 10 through US W- 1226 to MCI-set forth at the end of this paragraph for other parties- 

which ask for each party to identify each and every complaint the party has with the manner in 

which U S WEST makes available each item from the 14-point checklist. The Commission 
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concluded that these data requests are vague (they do not identify what a “complaint” refers to), 

they are duplicative (to the extent the information is already set forth in witness testimony if the 

intervenor has any complaints about each checklist item), they are unduly burdensome, and they 

are not likely to lead to the discovery of additional admissible evidence. The intervening parties 

are not required to identify “complaints” about the manner in which U S- WEST provides 

checklist items; however, many of them have done so and this is already included in witness’s 

testimony. Moreover, the deadline for intervenors’ to file their testimony has passed and U S 
WEST is essentially asking for additional testimony. Therefore, the Commission’s decision for 

the following data requests applies to all intervenors, whether or not they filed objections to the 

data requests: US W-897 through US W-9 12 (AT&T); US W-1055 through US W-1070 (Montana 

Tel-Net); US W- 1076 through US W- 109 1 (McLeod); US W- 1 102 through USW- 1 1 16 (Touch 

America); USW-1119 through USW-1134 (Skyland Technologies); USW-1138 through USW- 

1 153 (LCI); USW- 12 10 through US W- 1226 (MCI); US W- 1248 through US W- 1263 (Eclipse); 

US W- 1280 through USW- 1295 (Montana Consumer Counsel); and US W- 13 86 through USW- 

1401 (Sprint). 

The Commission will rule on other data requests to AT&T by the PSC staff and from U S 

WEST, and other data requests to Sprint from U S WEST in future work sessions after July 10, 

1998. The Commission staff has requested AT&T to revise its objections to restate the data 

requests for more expedient review and will act on the remainder of the objections when AT&T 

has complied with this request and after July 10, 1998. The Commission previously ordered U S 

WEST to explain the relevancy of certain data requests in its first sets of data requests to 

intervenors and will not address these objections until such information is received fkom U S 

WEST. 
BY THE MONTANA PUBLIC SERVICE COMMISSION 

DAVE FISHER, Chairman 
NANCY MCCAFFREE, Vice Chair 
BOB ANDERSON, Commissioner 
DANNY OBERG, Commissioner 
BOB R O W ,  Commissioner 



MONTANA PUBLIC SERVICE COMMISSION 

CERTIFICATE OF SERVICE 

* * * * * *  

I hereby certify that a copy of NOTICE OF COMMISSION ACTION, in DOCKET NO. 

D97.5.87, in the matter of PSC 1"IGATION INTO USWC'S COMPLIANCE WITH 

SECTION 271 (c) OF THE TELECOMMUNICATION ACT OF 1996, dated July 13,1998, has 

today been served on all parties listed on the Commission's most recent semice Itst, updated 

7/13/98, by mailing a copy thereof to each party by first dass mad, postage prepaid. 
m 

Date: July 13, 1998 

Montana Consumer Counsel 
Montana Department of Administration, Information Services Bureau 
Eclipse Communications Corp. 
AT&T Communications of the Mountain States, Inc. 
ICG Telecom Group, Inc. 
MCI Telecommunications Corporation 
McLeod, USA, Inc. 
Montana Independent Telecommunications Systems 
Montana TEL-NET 
Montana Wireless, Inc. 
Northwest Payphone Association 
Skyland Technologies, Inc. 
Sprint Communications Company LP. 
Telecommunications Resellers Association 
Touch America 
Ronan Telephone Company 
Hot Springs Telephone Company 
Montana Telephone Association (withdrew) 
LCI lnternaaonal Telecom Corp. 
Teleport Communications Group, Inc. 
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DEPARTMENT OF PUBLIC SERVICE REGULATION 

BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MONTANA 

* * * * *  
OTr,ET. ._ ‘cc, . I -  

IN THE MATTER of the Investigation ) UTILITY DIVISION 
into U S WEST Communications, Inc.’s ) DOCKET NO. D97.5.87 
Compliance with Section 271(c) of the ) 
Telecommunications Act of 1996. ) 

NOTICE OF COMMISSION ACTION 

PLEASE TAKE NOTICE that the Montana Public Senice Commission. in a scheduled 

work session held on December 22. 1998, took the following action: 

1) denied U S WEST‘s Motion to Compel Responses by AT&T to U S WEST’s 

Third Set of Data Requests; and 

2 )  denied U S WEST’s Motion to Compcl Responses by Sprint to U S WEST’s 

Third Set of Data Requests: and 

3) approved the Lvithdraud of l l ikc  3s local counsel for TCG. 

The Commission previously addrcsscd thc issucs raised in U S WEST’s Motions to 

Compel discovery responses. These prior disco1.t.F ordcrs arc equally relevant to all data 

requests. whether they refer to the intcnenors’ initial testimony or to their rebuttal testimony. 

BY THE MONTANA PUBLIC SERI’IC1. c‘OJl~1ISSIOS 

DAVE FISHER, Chairman 
NANCY MCCAFFREE. Vice Chair 
BOB ANDERSON. Commissioncr 
DANNY OBERG. Cornmissioner 
BOB ROWE. Commissioner 

, 



MONTANA PUBLIC SERVICE COMMISSION 

CERTIFICATE OF SERVICE 

* * * * * *  

I hereby certif) that a copy of a NOTICE OF C0MMlSSIO.N ACTION in Docket No. 

D97.5.87, in the matter of PSC INVESTIGATION INTO USWC'S COMPLIANCE WITH 

SECTION 271 (c) OF THE TELECOMMUNICATION ACT OF 1996, dated December 23, 

1998, has today been served on all parties listed on the Commission's most recent service list, 

updated 12/22/98, by mailing a copy thereof to each party by fir class mail, postage prepaid. P 
Date: December 23, 1998 

For The Commission 1 
Intervenors 

Montana Consumer Counsel 
hlontana Department of Administration, Information Services Bureau 
Eclipse Communications Corp. 
ATgLT Communications of the Mountain States, Inc 
ICG Teiecom Group, Inc. 
hlCI Telecommunications Corporation 
McLeod, USA Inc. 
Montana Independent Telecommunications Systems 
hlontana TEL-NET 
Northwest Payphone Association 
Skyiand Technologies, Inc. 
Sprint Communications Company L.P 
Telecommunications Resellers Association 
Touch America 
Ronan Telephone Company 
Hot Springs Telephone Company 
Montana Telephone Association (withdrew) 
Teleport Communications Group, Inc 
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MONTANA FIRST JUDICIAL DISTRICT COURT 
LEWIS AND CLARK COUNTY 

U S WEST COMMUNICATIONS, WC., 

Petitioner, 

V. 

MONTANA DEPARTMENT OF PUBLIC 
SERVICE REGULATION, PUBLIC 
SERVICE COMMISSION, 

Respondents, 

AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, MC., and SPRINT 
COMMUNICATIONS COMPAW, L.P., 

Intervenors. 

__ 

Cause No. BDV 99-12 

ORDER ON MOTION 
TO DISMISS 

4 

T h  case involves an appeal by U S WEST Communications, Inc. (U S 

WEST), from certain discovery rulings made by the Montana Department of Public 

Service Regulation (PSC). The matter currently before the Court is a motion to dismiss 

filed by Respondent PSC. The motion is based upon Rules 12(b)(l) and 12(b)(6), 

M.R.Civ.P. After reviewing the briefs filed by the parties, and after conducting a hearing 

on February 26, 1999, the Court concludes that the motion to dismiss should be granted. 
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U S WEST currently pmvides local telephone exchange snvict in Montana 

and intra-state toll service within the state of Montana. U S WEST cannot currently 

provide interstate long distance calls from &e state of Moniana to other states. This 

desired service which U S WEST wants to provide is known in the trade as “bterLATA” 

service.’ In order to provide this service, U S WEST must comply with Section 271 of the 

Telecommunications Act of 1996’47 U.S.C. 271. Intervening in the case at the PSC Icvcl, 

and at this Court’s level, were various long distance telephone companies that would be 

potential cornpetiton of U S WEST. 

The PSC is developing a factual record and apparently will make a 

recommendation to the Federal Communications Commission (FCC) on C S WEST’S 

Section 271 application, The FCC will make the ultimate decision on whether U S 

WEST can provide krterLATA smices. The PSC will not issue a find decision in this 

case, as that tenn is known to this Court. Rather, the PSC is developing a factual record 

for the FCC’s consideration. The FCC is not bound by the record produced by the PSC, 

and it can give that record whatever defennce it desks. 

Of specific cmcem to U S WEST are various discovery requests that it has 

propounded to the Inmvenors. The first set of some 88 identical &scovcry requests was 

issued to the various lntcrvcnoR on June 15,1998. On June 30,1998, the PSC sustained 

the Intervenors’ objections to 5 1 of the discovery requests, overmled 8 of the Intervenors’ 

objections, and directed U S WEST’ to provide the PSC with additional information on the 

balance of the requests. (Resp’ts Ex. 9. )  

On July 7,1998, the PSC ruled on U S WEST’S second discovery requests 

and found them to be vague, duphcative, burdensome, and not Iikcly to lead to the 

Although this sounds like some exotic coffee, i t  is actually nothing more than 
long distance. 

ORDER ON MOTION TO DISMISS - P8ge 2 
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Sscovery of admissible evidence. (Rcsp'ts Ex. 11.) 

Finally, on July 22,1998, the PSC ruled on the discovery requests that had 

been d e f m d  in late June, dcnylng U S WEST'S request for Qscovery. (Rtsp'ts Ex. 13 .) 

On November 24,1998, U S WEST moved the PSC to reconsider its earlier 

discovery rulings. This request inciudcd a third set of data requests that were identical to 

the June and July requests. However, this request did differ Gram the earlier requests in 

that they now were directed to the rebuttal evidence to be presented by the Iatewmm. 

This request for reconsideration was denied by the PSC on December 1 1,1998. 

- .  

On December 11,1998, U S WEST moved to compel responses to its third 

set of data requests and filed a similar motion to compel on December 17, 1998. On 

December 23,1998, the PSC denied U S WEST'S rnotlon to compel. (Resp'ts Ex. 18.) 

The Court pnsumts that the U S WEST petition for judicial review, which 

was filed with this Court on January 7,1999, addresses the PSC's December 23,1998, 

order rqecting U S WEST'S third data requests. U S WEST claims that it is being denied 

its due process rights by being denied its discovery requests. 

One struggles in vain to find a label to place on the procetdngs now b e f m  

this Court and before the PSC. It is, one might say, an ineffable procedure. Bc that as it 

may, th~s Court concludes that whatever the procedure below might be called, this Court 

has no jurisdiction to review the discovery orders of the PSC and, even if it did, the 

request by W S WEST comes much too late. 

In its Wtion forjudicial review, W S WEST informs us ?hat it is proceeding 

under Section 24701,  MCA, which provides as follows: 

Immedlatc review of agency action. A preliminary, procedural, or 
intcnncdiatc agency . .  action or ruling is immediately reviewable if review of 
the 

(Emphasis added.) According to U S WEST, this statute gives this Court power to review 

would not provide an adequate remedy. 

ORDER ON MOTIOZI TO DISMISS - Pmgt 3 
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I 

these intmediatc discovery rulings of the PSC. 

If one assumes that Section 2-4-70 1, MCA. sets forth the correct procedure 

to follow, then m e  scmblancc of procedural order must be placed upon the partits. Thrs 

would require that a petition for judicial review be filed within 30 days after the suspect 

decision of the administrative agency. Section 24702(2)(a), MCA. This was not done. 

Although L' S WEST states that it is appealing the PSC's decision on its third discovery 

requests, which were not made until December 1998, it appears that these discovery 

requests are identical to the discovery requests rejected by the PSC in June and July of 

1998. 

Further, this Court does not feel that this is a proceeding under Section 2-4- 

701, et seq., MCA. As noted earlier, the judicial review of a contested cases has, at its 

base, a contested case. Hm, we do not have a contested case. Rather, we have some 

strange federal procedure whereby the PSC will make a recommendation to the FCC, who 

will in tuxn make a final decision. 

In addition. the immediate review of an agency action contemplated by 

Section 2-4-701, MCA, contemplates a final agency decision being made an agency. 

Here, the PSC is not going to make any final agency decision. All the PSC is doing is 

making a recommendation to the FCC, along with creating a factual record. 

This Court realizes that it has the authority to review decisions of 

administrative agencies outside of the pwview of the contested case procedures set forth 

in Section 2-4-701. MCA. k c , g . u  

Canscrv,, 288 Mont. 39,955 P.2d 653 (1998). Be that as it may, there must be some 

reasonable time constraints placed upon the firing of a petition to review an agency's 

action. In CSSCEICC, U S WEST waited until January 1999 to appeal decisions that were 

made in June and July of 1998. The timing of the filing of this petition for judicial review 

ORDER ON MOTION TO DiSMISS - Page 4 
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belies the assertions in U S WEST's petition for judicial review and its supporting briefs 

that the PSC and the Intervenors arc conducting an unprecedented wholesale assault on 

U S WEST's due process rights. 

This Court is unconvinced that the motion to reconsider that was filed by 

U S WEST in November 1998 somehow extends the time to file a petition for judicial 

review. U S WEST contends, in the first instance, that the discovery orden issued by the 

PSC in June and July did not advise them that they had to ask for reconsideration w i t h  

ten days, or that they had to file an appeal wthm 30 days. Thm is no rtquinmmt that 

the PSC place such a notice on its orders. In addtion, U S WEST is an extremely 

soplusticated corporation being represented by extremely sophisticated lawyers. One can 

easily assume that these folks know the rules. 

_ -  . 

U S WEST also argues that its November motion to reconsider the PSC's 

June and July orders is not governed by the ten-day reconsideration limit set forth in ARM 

38.2.4806. U S WEST argues that the administrative rules define a decision as a 

document with findings of fact and conclusions of law. That is certainly the case with 

final decisions of the PSC, but certainly what the PSC did in June and July on the 

dscovery requests is an order. ARM 38.2.4806 in no way limits the orders or decisions 

mentioned thmin to final orders or decisions. 

Even if one might assume that the ten-day reconsideration requirement of 

ARM 38.2.4806 did not apply, the Court must impose some reasonable time limit on a 

motion for reconsideration. This Court would rule that 30 days is certainly a reasonable 

time for filing a motion for reconsideration. By that reasoning, one must conclude that 

the motion for reconsideration filed by U S WEST in November 1998 concerning the PSC 

orders made in June and July 1998, comes much too late. 

U S WEST also suggests that it did not file its motion for reconsideration 

ORDER ON MOTION TO DISMISS - Page 5 
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mtil November 23,1998, due to an FCC order that was issued on October 13,1998. Even 

If that is a COKCC~ statement, it still dots not excuse the late filing of the motion for 

reconsideration w the third set of data requests that came some 40 days after the FCC's 

October 13, 1998, decision. 

It is of some interest to note that the New Mexico administrative agency 

similar to Montana's PSC has ruled similarly on these same data requests. (Resp'ts Ex. 

20.) 

This COW is reluctant to interject itself into a ptocedun that is a cream 

Df federal Iaw. As noted earlier, the h l  decision in this case will not be made by the 

PSC, but by the FCC. U S WEST can certainly argue to the FCC that it was denied the 

right to put dl of the evidence it desired into the record in front of the PSC. If  the FCC 

should deny U S WEST'S request, then U S WEST can appeal the FCC's decision to a 

rederal court in the I)islrict of Columbia. 

This Court has to admit that if U S WEST came to it in June or July of 1998 

with these same COOC.MIS, a diffennt result may have been obtained. However, the fact 

hat U S WEST was content to live with the rulings of thc PSC fiom June until late 

November tells this Court that whatever this unusual pr~cedurr might be called, the ruling 

Df the PSC did not alarm U S WEST until some five months after the ruling was made. 

In conclusion, this Court feels that it has no jurisdiction to handle the 

petition for judicial review. Therefore, U S WEST'S petition for judicial review is 

DISMISSED far lack of jurisdiction. 

DATED this Lhy of March 1999. 
n 
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BEFORE THE NEW MEXICO STATE C O ~ O ~ ~ O ~ ~ ~ C Q M M I S S I O N  w . 4  4 U V I U I .  

FILED IN THE iMATTER OF THE 
INVESTIGATION CONCERNING ’$9 SEF 2 1  PT;1 1 18 
U S WEST COMMUNICATIONS, 
INC.5 COMPLIANCE WITH 
SECTION 271(c) OF THE 
TELECOMMUNICATIONS ACT OF 1996 DOCKET NO. 97-106-TC 

ORDER RELATING TO OUTSTANDING DISCOVERY MOTIONS 

THESE MATTERS came before the New Mexico State Corporation Commission 

(“SCC” or the “Commission”) on numerous discovery motions, objections, and related 

memoranda that have been filed in response thereto. This docket was initiated by the 

Commission on its own motion and pursuant to its Order filed March 14, 1997. U S West 

Communications, Inc. (“U S WEST’) on June 5,1998, filed its Notice of Intention to File Section 

271(c) Application With the FCC and Request for Commission to Verify U S WEST Compliance 

with Section 271(c) of the Telecommunications Act of 1996.’ (“U S WEST 271 Application”) 

Hearings are scheduled to begin on October 1, 1998. There follows a brief summary-of the 

pending discovery motions before the Commission that require decision at this time. 

AT&T Communications of the Mountain States, Inc., (“AT&T’) sewed its First Set of 

Data Requests on U S WEST on July 6,1998. On July 11,1998 U S WEST filed its objections to 

AT&T ‘s first set of data requests. On July 14, 1998, U S WEST filed its First Set of Data 

Requests to AT&T, MCI Telecommunications Corporation (“MCI”), Brooks Fiber 

Communications of New Mexico, Inc. (“Brooks Fiber”), ACSI Local Switched Services, I ~ c .  
‘ I  

*. 

PJ E E “sfF 3 
J Lp 
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’ 47 U.S.C. 9 271, Pub. L. No. 104-104, 110 Stat. 56 (1996 Act) codifedur 47 U.S.C. 5s 151 e .  $fJ 2 3 1998 
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s ,’ 
d/b/a e.spire Communications (“espire”), and Sprint’. On July 16, 1998 AT&T filed a Motion to 

Compel Responses to Discovery by U S WEST. On July 17, 1998 e.spire and Brooks Fiber filed 

a Joint Motion for Protective Order “relieving them from their obligation to respond to the 

burdensome and oppressive” nature of all of U S WEST’s discovery requests. Also, AT&T 

moved to quash U S WEST’s first set of data requests on July 21, 1998. 

U S WEST filed its Response to AT&T’s Motion to Compel on July 22, 1998 while 

Brooks Fiber and MCI filed their objections and responses to U S WEST’s first set of data 

requests. Then on July 2Y” U S WEST moved to compel responses to its first set of data requests. 

The Commission then filed its Notice of Hearing and Procedural Order on Joint Motion for 

Protective Order and AT&T’s Motion to Quash wherein responses of espire, Brooks Fiber, and 

AT&T to U S WEST’s first set of data requests were held in abeyance. 

On July 24, 1998 the Commission filed its Order on AT&T’s Motion to Compel 

Responses to Discovery by U S WEST in which we directed U S WEST to respond to all of 

AT&T’s requests that had not been objected to on grounds that they were privileged. For 

documents or communication which U S WEST claimed were privileged, we directed U S WEST 

to provide a privilege log for those materials. 

On July 30, 1998 U S WEST filed its Response to AT&T’s Motion to Quash and Motion 

to Compel Responses to Discovery. That same day U S WEST also filed its Response to Joint 

Motion for Protective Order and Motion to Compel Answers to Data Requests Served on e.sph, 

Brooks Fiber, and MCI. On July 3 1, 1998 U S WEST filed the Privilege Log as we requested in 

our July 24”’ Order. 

l 

’ Discovery requests were also filed with LCI International Telecom Cop. and GST Telecom New Mexico, Inc., 
intervenors that have withdrawn from this docket. See, Orders filed on July 17 and July 20, 1998, respectively. 
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3 : 
On August 3d MCI filed its response to U S WEST’s motion to compel. And on August 

6,  1998 AT&T filed its Supplemental Memorandum in Support of Its Motion to Compel 

Responses to Discovery by U S WEST. Then, on August 12, 1998 AT&T filed a response to U S 

WEST’s motion to compel discovery. On August 18* U S WEST responded to AT&T‘s 

Supplemental Memorandum that was filed on August 6”’. -. 

On August 21, 1998 U S WEST filed its Motion to Set Pending Discovery Motions for 

Hearing. And on August 24* e.spire filed its Reply to U S WEST’s Response to Joint Motion for 

Protective Order and Motion to Compel Responses. On September 11, 1998 U S WEST filed a 

Renewed Motion Requesting a Hearing and Oral Argument and Supplemental Memorandum in 

Support of Motions to Compel ((‘U S WEST’s Renewed Motion”). On September 17, 1998 

AT&T filed its Response to U S WEST’s Renewed Motion. 

The Commission having considered the filings described above, and otherwise being fuily 

advised, FINDS, CONCLUDES, AND ORDERS: 

PROCEDURAL BACKGROUMD - FINDINGS OF FACT 

1. Through this proceeding, U S WEST begins the process to seek approval, 

pursuant to the federal Telecommunications Act of 1996 (“federal act”), to provide interLATA 

or long-distance services originating from New Mexico. 
! :  

I 2. The Federal Communications Commission (“FCC”) must act within ninety days 
4 ,  

I 

I 
! 

I 
i 
f 
i 
I 
I 

I 
I 

i 
I 

on any application U S WEST files seeking this approval. See Section 271(d)(3) of the federal 

act. Before making its determination, the FCC must consult with the Commission to ascertain 

whether U S WEST meets the requirements specified in Section 2713 that are the preriquisites 

for being allowed entry into the interLATA market for calls originating in New Mexico. See 

I 

. 

I /  
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’ 1’ Section 271(c)(2)(B) of the federal act, which lists the 14-point checklist criteria that must be 

reviewed. 

3. U S WEST has stated in its application that it plans to seek Section 271 approval 

pursuant to the provisions of Section 271(c)(l)(A) of the federal act. U S WEST 271 

Application at 1. This is what is termed a “Track A” request. *-. It requires that U S WEST 

prove that “it has entered into one or more binding agreements that have been approved:under 

section 252 . . . [of the federal act] . . . specifying the terms and conditions under which the . . . 

company S WEST] is providing access and interconnection to its network facilities for the 

network facilities of one or more unaffiliated competing providers of telephone exchange 

service . . . to residential and business subscribers. . . .” Section 271(c)( 1)(A) of the federal act. 

The unaffiliated competing providers that U S WEST asserts it has entered into 

such binding agreements with are Brooks Fiber, e.spire and GST, which are also referred to as 

the “facilities-based Competing Local Exchange Companies” (“facilities-based CLECs”). See, 

U S WEST 271 Application at 15 and 17. 

4. 

5.  The Commission has adopted procedural rules to govern Section 271 

applications. This proceeding is being conducted 

pursuant to those procedures. They include expedited filing requirements so the Commission 

can respond promptly and on an informed basis to the FCC when it conducts its 90 day review 

and the required consultation with this Commission pursuant to Section 271 of the federal act. 

Id. 

Procedural Order filed July 11, 1997. 

I 

3 

Section 271(c)(l) of the federal act provides two tracks for an RBOC, or Regional Bell Operating Company, to 
demonstrate that its local market is open to competition, Track A and Track B. In contrast to a Track A request, 
qualification under Track B would permit an RBOC, like U S WEST, to enter the interLATA market in its region 

ORDER - 97-106-TC 4 
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* 
I .  

6 .  As noted above, a number of discovery motions have been filed in this 

proceeding. Hearings are scheduled to begin on October 1, 1998, and the discovery motions 

I I need to be resolved for the case to proceed on schedule. The purpose of this Order is to resolve 
I '  

! (  
j j  
! ! I  
4 '  

I I  
I the pending discovery disputes. 
! I  

' 1  As for discovery that AT&T is seeking from U S..WEST, the issues before the 

' j Commission have been simplified because U S WEST has agreed to "produce all documents 

e ,  

7. 
( I  

1 

1 I responsive to the remaining 22 discovery requests" referenced in the Commission's July 24, 1998 

I Order. See, U S WEST'S Response to AT&T's Supplemental Memorandum in Support of Its 
! j  

4 Motion to Compel Discovery by U S WEST, filed August 18", ("U S WEST 8/18 Response"). 
i I  

i Therefore. the only issue remaining before the Commission relating to AT&T's July 16* motion 
1 1  

I 

, I  

, I  

1 
' 

1 1  

to compel is whether the 25 documents listed on the Privilege Log' supplied by U S WEST in 

response to our July 24* Order are discoverable. 

1 1  

' i  
8. The remaining 25 documents that U S WEST seeks to shield fiom discovery relate 

, i to six of AT&T's data requests (Request Nos. 018, 037, 038, 041, 042, and 074). U S WEST 
i 
I maintains that the information sought in those requests is protected by the attorney-client privilege 
I 

I and the attorney work-product doctrine because the documents are expert reports commissioned 

' 1 by U S WEST attorneys for the purpose of evaluating U S WEST's compliance with the 14-point 

, check-list and, therefore, they are documents prepared in anticipation of litigation that contain 

' mental impressions of U S WEST's attorneys. U S WEST also argues that the documents are 

. 
; 

' ' 
' \  

even if no unaffiliated competing provider has requested access and interconnection to network elements provided 
by the RBOC pursuant to the federal act and FCC Rules. 

The Privilege Log is Confidential and will not be attached to this order. 
I 

I 
1 

1 ' ORDER - 97-106-TC 5 
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* 
“immune” &om discovery because they were prepared by non-testifying experts who were 

retained in anticipation of litigation and that, in the alternative, they are protected from discovery 

under the “corporate self-evaluation privilege.” See, U S WEST 8/18 Response at 2. 

9. AT&T, in its Supplemental Memorandum in Support of Its’Motion to Compel 

Responses to Discovery by U S WEST, filed August 6, L998, (“AT&T Supplemental 

Memorandyn”), argues that 20 of the 25 documents are discoverable because they are central to 

the determination of whether an Incumbent Local Exchange Carrier (“ILEC”) provides 

nondiscriminatory access to OSS functions and meets the requirements of Section 271, including 

the 14-point checklist. AT&T argues that some of the documents which U S WEST describes as 

expert reports commissioned by U S WEST attorneys to evaluate U S WEST’S compliance With 

the 14-point checklist are not protected by the attorney-client privilege because they do not 

represent communications made for the purpose of facilitating the rendition of professional legal 

services. Furthermore, AT&T asserts that although the attorney-client privilege insulates 

communications from disclosure, it does not protect the disclosure of underlying facts that are 

commwicated to the attorney. AT&T also argues that the attorney work-product doctrine is 

inapplicable because the documents were investigations for U S WEST’S own purposes that were 

prepared in the ordinary course of business and that the documents are not otherwise obtainable 

through other means without undue hardship. 

10. AT&T argues that, according to the Privilege Log, only eight of the documents 

that AT&T would compel U S WEST to disclose are some form of communication. The other 

seventeen documents consist of proposals, agreements or assessments or reports regarding the 

OSS. AT&T asserts that six of the eight communications, as they are described on the Privilege 

Log, do not sufficiently describe the hnction of the attorney who is party to the document. 

ORDER - 97-106-TC 6 
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i 
i 
I 

! 

i 
! 
I 

i 
i 

I 

AT&T also contends that one of the remaining documents is ’ I‘ not privileged because the 

communications were made by an attorney who was acting in his capacity as a businessperson 

rather than as counsel. AT&T Supplemental Memorandum at 12 and 13. 

11. U S WEST has also sought discovery from the CLECs that are parties to this 

proceeding. The facilities-based CLECs, Brooks Fiber, and e.spire, as well as the non-facilities- 

I based CLECs, AT&T. MCI. and Sprint, seek blanket protection from U S WEST’s discovery 

requests. AT&T did not deny U S WEST’s right to discovery in this proceeding but objected to 

! I the discovery requests on the basis of their timing and because the requests seek disclosure of 

‘ I  proprietary information. Brooks Fiber, espire, and MCI objected on grounds that U S 

1 1  WEST’s discovery requests seek production of information that is irrelevant to this proceeding 
! i  
l I or is unlikely to lead to the discovery of admissible evidence. Joint Motion for Protective 

! ’ Order, July 17, 1998. MCI responded to some of U S WEST’s discovery requests and 

; I  challenged others as being irrelevant, “burdensome” and improper to the extent that some 

I I requests seek disclosure of proprietary information. MCI Response to Motion to Compel, filed 
I I  

: 1 August 3, 1998. 
! i  
I 1  
‘ I  
I 1  

I /  

! i  

I -  

, I  

I t  

I /  
, I  

; I  

1 ‘  

12. U S WEST argues that its discovery requests are relevant because they seek 

! I  j 1 information relating to AT&T’s experience in ordering and provisioning of U S WEST’s services 
I 

j and whether AT&T intends to enter the local phone market. U S WEST’S Response to AT&T’s 

I 4  ’ Motion to Quash and Motion to Compel Discovery, filed July 30, 1998. 

I ’  

: I  

I 

13. U S WEST also denies the challenges raised by Brooks Fiber, e.spire, and MCI in 

their Joint Motion for Protective Order on grounds that U S WEST is entitled to infoimation 

relating to their ability to order and provision U S WEST’S services. U S WEST’s Response to 

i 
, a  I 

I 
’ 

; I  I !  
, 

I ’  

‘ I  
i I  
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I 8 i’ Joint Motion for Protective Order and Motions to Compel Answers to Data Requests served on 

” e.spire, Brooks Fiber and MCI, filed July 301, 1998. II 

, 15. Upon consideration of the foregoing, the Commission finds that briefing of these : i  
I 

! I  1 issues is adequate and that these discovery disputes can be most efficiently resolved without a 
I ,  
I t  

hearing. , 

j I CONCLUSIONS OF LAW 

Since U S WEST initiated this proceeding, it bears the burden of proof. “The ‘ I  
I I  
I i  

1 fundamental principle is that the burden of proof in any cause rests upon the party who, as 
i i  

, determined by the pleadings or the nature of the case, asserts the affirmative of an issue.” In 

the Matter of ISDN, No. 23,856, slip op. at 16 (N.M. S. Ct. September 15, 1998) (internal I I  

I citations omitted), quotingfiom Penecost v. Hudson, 57 N.M. 7,9,252 P.2d 51 1, 512 (1953). 
1 :  

Section 271 places on the applicant, U S WEST, the burden of proving that all of j i  

1 the requirements for authorization to provide in-region, interLATA services are satisfied. In the 

! I  Matter of the Application of Ameritech Michigan Pursuant to Section 271 of the I 

! i  
‘ I  

16. 
1 1  

‘ I  

[ I  

I/ I 

I I  

I 

, I  
17. 

1 8  
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18. The 14-point competitive checklist set forth in Section 271(c)(2)(B) of the 
I1 j I  
‘ I  I !  

federal act requires review of more than simply the terms in the interconnection agreements. 

I /  Much of the focus of the 14-point checklist is on whether the applicant, U S WEST, is 
) I  
I providing nondiscriminatory access and services to the CLECs. Ameritech’Michigun FCC 97- 
; I  

I 1 137 at 4 13 1. This includes nondiscriminatory access to network- elements; nondiscriminatory 
1 1  

‘ I  
e access to specified equipment and rights-of-way; nondiscriminatory access to 91 1, directory 

; assistance and operator call completion services; nondiscriminatory access to telephone 
: I  

I numbers for assignments; nondiscriminatory access to data bases for call routing and 

completion; and nondiscriminatory access to services or information to implement local dialing 

I ,  parity. See Ameritech Michigan FCC 97-137 at 7 132. 
I ’  
I /  Nondiscriminatory treatment in the context of a Section 271 case review means 
! I  
I ’  proving that each CLEC is provided at least the same access and treatment that the Bell 

i operating company, in this case U S WEST, provides to its own operations and customers. See, 
, I  
/ I  
j j Section 271 (c)(2)(B)(i), which requires interconnection pursuant to Section 25 l(c)(2), which in 

i turn specifies that the BOC’s duty is to provide interconnection “that is at least equal in quality 

1 to that provided by the [BOC] to itself or to . . . any other party.” Furthermore, “[fJor those 

, OSS functions provided to competing carriers that are analogous to OSS functions that a BOC 

: ,  provides to itself in connection with retail service offerings, the BOC must provide access to 
I 

1 ;  

competing carriers that is equal to the level of access that the BOC provides to itself, its 

’ customers or its affiliates, in terms of quality, accuracy and timeliness.” Ameritech Michigan 

FCC 97-137 at 7 141; Iowa Utilities Bd v. FCC., 120 F.3d 753, 812, cerr.grunted, - U.S. -y  118 

i i  

1 1  

/ I  

I I  

i j  

l j  

( 1  ’ 

19. 

/ i  

i 
I 

I 
I 

1 

1 1  

I . 
I I S.Ct. 879, 139 L.Ed.2d 867 (1998). 

‘ I  

i !  
; I  
I ’  

I ’  

! I i  
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! I  

23. Indeed, it may be argued that perhaps the most effective way an informed 
I 

, 
i i  
' 
I 
I ' I 

determination can be made on whether U S WEST is providing nondiscriminatory treatment to 

its competitors, and providing them with at least the same level of service U S WEST provides 

itself and its own customers, is to understand and analyze the U S WEST OSS operations with 
I 

I 1  



I ’  
1 precisely the type of information that is sought in these discovery requests. Likewise, it is only 

1 U S WEST that has access to the critical information about its own services and the treatment 

j provided its own customers. Therefore. for this Commission to reach a fully informed decision 
‘ I  
j i in this case, it is essential to review documents that analyze U S WEST’S OSS operations and 
/ I  

compare the services U S WEST provides itself and its own customers against the services that 

4 I’ 

1 1  

f ‘ i  
1 1  

4 ,  

, i  

I ,  
1 :  

‘ I  

I !  

, i  
I .  

( I  
! j  

i I  

are provided the CLECs. That is exactly the kind of information these disputed discovery 

requests seek. 

24. Despite the relevance of the requests, U S WEST argues that the three consultant 

reports in dispute, and the communications relating to them, are immune from discovery 

because of “the attorney-client privilege, the attorney work-product doctrine, the prohibition of 

discovery of materials prepared by non-testifying experts, and the self-evaluation privilege.” U 

S WEST 8/18 Filing at p. 2. 

25. The attorney-client privilege and the attorney work-product doctrine are often 

thought of as closely related and analyzed jointly. 

26. The attorney-client privilege protects the confidentiality of and seeks to 

encourage “full and fiank communication communications between attorneys and their clients 

and thereby promote broader public interests in the observance of law and administration of 

justice.” UDiohn Co. v. United States, 449 U.S. 583, 389 (1981). See State v. Valdez, 95 N.M. 

70 (N.M. 1980). U S WEST correctly notes, and the United States Supreme Court recently 

confirmed, “the attorney-client privilege is one of the law‘s oldest and most venerable 

privileges.” See, Swidler & Berlin v. United States, 118 S.Ct. 2081 (1998); U S WEST 8/18 

Response at 9. It protects the critically important and direct relationship between the attorney 
. 

and the client. 
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, See, Hickman v. Tavlor, 329 U. S. 495 (1947). And, as with the attorney-client privilege, the 

* work-product doctrine “does not protect facts Concerning the creation of work-product, or facts 
1 ,  

, I contained within work-product.” 6 Moore’s Federal Practice at Section 26.70[2][a]. 

! I  
I 

i s  

, I  

’ ,  

, 

4 I’ 27. However, “[t] he attorney-client privilege only applies to communications 

I ’  between the attorney and the client . . ., [and] [tlhe underlying facts of an action are not 

1 protected by the attorney-client privilege.” 6 Moore’s Federal Practice, Section 26.49[ 11 at 
I 1  

i i  
i i (1997 Ed.). “In addition, the privilege does not extend to information and statements obtained 
i I  
; I  by an attorney from . . . third persons.” Wright, Miller & .Marcus, Federal Practice and 

’ I Procedure, Section 20 17 (1 994 Ed.). 
i j  I 

‘ i  
‘ i  
‘ I  ( I  

I/ 
I ’  

/ I  

/ /  

28. The attorney work-product doctrine has been succinctly summarized as follows: 

[A] party may not obtain discovery of documents or other tangible 
things prepared in anticipation of litigation or trial by or for 
another party or that other party’s representative, unless the party 
seeking discovery (1) has substantial need of the materials in the 

undue hardship to obtain the substantial equivalent of the materials 
by other means. Moreover, in ordering discovery of such materials 
when the required showing has been made, the court must protect 
against disclosure of the mental impressions, conclusions, 
opinions, or legal theories of an attorney or other representative of 

/ I  I1 

! ;  ‘ I  
, ‘  
I preparation of his or her case, and (2) the party is unable without 
! ‘  
I !  

‘ I  
I ’  
l j  

I 

I attached to U S WEST 8/18 filing; Fitzsimons Affidavit attached to U S WEST’s Response to 

AT&T’ Motion to Compel filed July 2 1, 1998. The U. S. Supreme Court decided in the’ leading 

i ‘  

i I  
j !  
$ 1  

‘ I  

a party concerning the litigation.” 6 Moore’s Federal Practice, 
Section 26.70[ 11 (1 997 Ed.). 

/ !  

’ 
U D i O h n  case that communications with in-house attorneys should be entitled to the same 

protections under the attorney-client privilege as communications with outside counsel. 

‘ I  

1 1  

4 8  

I /  1 ;  I 
I f  
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UDiohn, 449 U. S. at 389-390. There may be some confusion about whether the U S WEST 

employees here were acting as attorneys or in other capacities as corporate employees. U s 

WEST’S Response to AT&T’ Motion to Compel filed July 2 1, 1998, Fitzsimons Affidavit at 7 

2. In any event, it is undisputed that the three consultant reports in question were not prepared 

directly by corporate employees. They were prepared by outside third parties under contract 

with U S WEST. As such, the.communications made may not be accurately characterized as 

direct and privileged attorney-client communications. 

30. Reports prepared by experts, though they may be commissioned by an attorney 

acting in his capacity as a counselor, do not constitute privileged “communications” to the 

extent that they “consist of systematic analyses of data and cannot be considered the type of 

statement traditionally protected as a ‘communication.’” Southern Bell Telephone and 

Telegraph Co., 632 So.2d 1377, 1384 (Fla. 1994). Furthermore, as noted above, even to the 

extent the documents are attorney-client communications, underlying relevant facts in those 

document should be disclosed. 

31. U S WEST nevertheless asserts that as professionals who were assisting 

attorneys in developing information in anticipation of litigation, the work of these consultants 

should be protected absolutely under the attorney-client privilege. Assuming without deciding 

that the consultant reports fall within the attorney-client privilege, it still remains to be 

determined whether the reports contain underlying relevant facts that should be disclosed. This 

determination requires an in camera review of the documents. See, Schein v. No. Rio Arriba 

Elec. Co-op. Inc., 122 N.M. 800, 806, 932 P.2d 490, 496 (1997); Fed. Deposit Ins. Corp. v. 

Unifed Pac. Ins. Co., 1998 WL 526880 (loth Cir., Utah) slip op. at n.6; S.E.C. v. Lavin, 11 1 

I 

F.3d 921,933 (D.C. Cir. 1997). 

ORDER - 97-106-TC 13 



I t  I 

I 

‘ I  

32. The consultant reports as described do appear to constitute attorney work- 

product, whether they were prepared for a corporate employee acting as a lawyer or a corporate 

employee who directed their preparation to assist a lawyer in preparation for litigation. We 

I 

I :  
I 26.70[2][a]. Again, this detemination can only be made after an in camera review of the 

: I  documents. 
I ;  
I t  

contained within will inform technical specialists as to upgrades and modifications of facilities, 

I i  U S WEST notes that to the extent the work-product doctrine applies, the 

’ consultait reports should not be disclosed unless the requesting party “has a substantial need 

1 1  for the reports and is unable to obtain substantially equivalent information by other means 

I ’  without undue hardship.” 1998 NMRA Rule 1-026; U S WEST 8/18 Response at 22. 

I I Similarly, in pressing its argument that the reports should not be disclosed because they were 
i j  
i i  
j I prepared by experts who will not testify, U S WEST states that such reports require “a showing 
! I  
I of exceptional circumstances under which it is impracticable for the party seeking discovery to 

‘ 33. / /  
j/ 

’ i  i I  

I 
I 

. I  

t 2 ,  

I t  

1385. Nevertheless, even as attorney work-product, the underlying facts contained in the 

I 

! ; obtain facts or opinions on the same subject by other means.” 1998 NMRA Rule 1-026(B)(6); ; i  . 
i i  U S WEST 8/18 Response at 24. I j  

j /  
t i  
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34. These showings have been made in this case. The special circumstances of a 

Section 271 case analysis are unique because they essentially require a comparison of the OSS 

operations provided to CLECs with the internal OSS that U S WEST provides itself and its 

customers. Amerifech Michigan FCC 97- 137 at 77 13 8, 16 1. The only way this determination 

can be made is by comparing the two types of services and looking at the data and analysis 

relevant to each. Only U S WEST has access to this information because only U S WEST has 

the data about its own operations and customer services with which to make the required 

comparison. Likewise, only the consultants retained by U S WEST itself would be in the 

position to have unfettered access to the critically important internal information about the 

services U S WEST provides itself and its own customers. In these circumstances, the 

requesting party and all intervenors granted access to the same information do have a 

substantial need for the reports and they are unable to obtain any substantially equivalent 

information by other means without undue hardship. There simply is no other realistic way to 

obtain the relevant facts about U S WEST'S internal operations, and without these the required 

comparisons cannot be made. 

35. For the same reasons, these seem to be precisely the type of exceptional 

circumstances that the rules of civil procedure contemplate before requiring disclosure of the 

facts or opinions held by an expert who is not expected to be called as a witness at trial. Fed. R. 

Civ. Pro. 26(b)(4)(B); See. Braun v. Lorillard, Inc., 84 F.3d 230, 236 (71h Circ. 1996). It is 

impracticable if not impossible for any other party besides U S WEST to have access to the 

internal operations of U S WEST that must be considered before any informed conclusion can 

be reached about whether U S WEST is providing nondiscriminatory access to its OSS 

operations and related services as required under Section 271. 

I 

. 
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36. Because New Mexico courts have not yet ruled that there is a corporate self- 

evaluation privilege that applies to documents such as those in dispute here, we decline to 

address the merits of this argument. We nevertheless assume, without deciding, that the same 

factual disclosure requirements that were noted in the privilege discussion above would apply 

with at least equal force to the corporate self-evaluation privilege were it to be recognized in 

New Mexico. 

B. U S WEST'S DTSCOVERY REOUESTS OF THE CLECs 

37. U S WEST submitted a set of discovery requests to each of the CLEC parties 

listed above. Each of these intervenors received 87 requests.6 These 87 data requests are 

identical and request a considerable amount of information fiom the intervenors about 

operational support systems, performance measures, local service entry, and other matters. 

38. U S WEST argues essentially that the discovery it seeks from the intervenor 

CLECs is relevant to the extent it shows that any Section 271 operational shortfalls are not its 

fault. The CLECs object to the discovery. They argue that their operations are totally irrelevant 

to a Section 271 case, and that it is only what U S WEST provides in interconnection and 

operational support systems that matters. 

39. As stated above, the burden in a Section 271 case does rest squarely on the 

applicant. Ameritech Michigan FCC 97-137 at 7 43. Discovery should be allowed to proceed if 

it will likely produce relevant evidence or it appears reasonably calculated to lead to the 

admission or discovery of relevant evidence. 
I 

The only exception was AT&T. It received 88 requests. The difference is Request No. 72 to AT&T, which is 
discussed infra. at 7 81. The analysis in this decision is based on the identical 87 requests submitted to all the 
other CLECs. 

6 
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40. On the other hand, discovery should not be overly broad, unduly burdensome, or 

expensive. See, e.g., espire’s Reply to U S WEST’s Response to Joint Motion for Protective 

Order and Response to Motion to Compel Responses at 7 8; Fed. R. Civ. Pro. 26(b)(2)(ii). 

41. Many of U S WEST’s discovery requests are designed to elicit information 

regarding the capability of the CLECs’ internal OSS. U S WEST also argues that if a CLEC’s 

OSS are not capable of handling electronic interfaces with U S WEST’S OSS, then U S WEST 

should be afforded the opportunity to “assert that its own OSS could have no negative effect 

upon the customer experience.” U S WEST’s Renewed Motion at 7. The Company adds “[tlo 

the extent that U S WEST learns that Intervenors have no [EDI] system, it would help to 

establish that Intervenors have no present intention of entering the local market through use of 

U S WEST’s systems.” Id. at 8. 

42. In explaining its need for the information regarding the time a CLEC spends 

placing an order using a non-ED1 or graphical user interface, (Request Nos. 26 and 28), U S 

WEST explains that “access to U S WEST’s OSS is supposed to protect against a negative 

customer experience. To the extent that an intervenor’s systems are either the problem or 

contain just as much delay, U S WEST would be able to assert that its systems are not affecting 

the customer experience.” Id. at 10- 1 1. 

43. The internal methods of the CLECs are not, however, at issue in this case. Since 

this is a Track A application, it is U S WEST that must show that “[i]nterconnection [is 

provided] in accordance with the requirements of sections 25 l(c)(2) and 252(d)(1).” Section 

271(c)(2)(B)(i). 
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44. Subsection 251(c)(2)(C) requires incumbent local exchange carriers like U S 

WEST to provide interconnection “that is at least equal in quality to that provided by the local 

exchange carrier to itself. . . .‘I 

45. U S WEST’S submission suggests that if the CLECs are not in the position to 

take advantage of EDI,’ then U S WEST is not obligated to-provide the capability. We 

disagree. .As noted by the U. S. Court of Appeals for the Eighth Circuit: “While the phrase ‘at 

least equal in quality’ leaves open the possibility that incumbent LECs may agree to provide 

interconnection that is superior in quality when the parties are negotiating agreements under the 

Act, this phrase mandates only that the quality be equal--not superior. In other words, & 

establishes a floor below which the aualitv of the interconnection mav not go.” Iowa, 120 F.3d 

at 8 13. (emphasis added). 

46. In the Commission‘s AT&T Arbitration Case, we addressed the provision of 

operational support systems and electronic interfaces. We found that the federal act requires 

“U S WEST [to] take the necessary steps to create electronic interfaces that will provide AT&T 

and other CLECs with ordering processes that are equal to the ordering processes U S WEST 

has available to itself.” in the Matter of the Interconnection Contract Negotiations Behveen 

AT&T Communications of the Mountain States, inc. and U S WEST Communications, Inc., 

Pursuant to 47 US.C. Section 252, SCC Docket No. 96-41 1-TC (“SCC Docket No. 96-41 1- 

TC”), at 7 386. 

I 

ED1 is a form of electronic interface between computer systems. In the AT&T arbitration case, &e stated that 
“Electronic interfacing involves the implementation of telecommunications application programs that would allow 
U S WEST programs to communicate directly with AT&T programs without human intervention.” SCC 96-41 1- 
TC at 7 376. 

ORDER - 97-106-TC 18 



I : 
47. Based on our reading of the federal act, our order in SCC Docket No. 96-41 1- 

TC, the Ameritech Michigan FCC 97-137 Order, and the Eighth Circuit’s decision in Iowa, we 

conclude that any internal matter such as how a CLEC currently initiates an order on its OW 

system is of no relevance. It is U S WEST that has to satisfjr the statutory requirement of 

showing that it has provided access to its operational support systems that is at least equal in 

quality to those levels at which it provides these services to itself. What the CLECs do in their 

own internal operations is not relevant to a Section 271 proceeding. See Notice of Commission 

Action on Discovery Objections, Docket No. D97/5/87 (Montana Public Service Commission) 

(June 26, 1998) (“Montana Commission Order”) where in an almost identical proceeding the 

Montana Commission concluded that “[ilnformation of CLEC systems is not relevant to the 

issue of whether U S WEST has met the requirements of [Section] 271, nor is the information 

requested likely to lead to the discovery of relevant information.” (Slip Op. at 2.)’ 

48. The FCC stated in its Ameritech Michigun FCC 97-137 decision that “[flor those 

OSS’ functions provided to competing carriers that are analogous to OSS functions that a BOC 

provides to itself in connection with retail service offerings, the BOC must provide access to 

competing carriers that is equal to the level of access that the BOC provides to itself, its 

customers or its affiliates. in terms of quality, accuracy and timeliness.” Ameritech Michigan 

FCC 97-137,1139. 

49. Nondiscriminatory access is not defined in terms of providing no worse access 

to the operational support systems than a CLEC provides to itself. It is the BOC’s, not the 

We respectfully note but decline to follow the approaCh taken by the Special Master and the Wblic Service 
Commission in Nebraska in that Section 271 proceeding. The lack of any written opinion with analysis from 
Nebraska is significant. Further, the transcript reference submitted by AT&T on the special master’s comments 

8 
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CLEC’s, system that is relevant. Since nondiscriminatory access to U S WEST’S OSS is the 

clear threshold test for discrimination, we find that data requests that seek information about 

how CLECs use their own OSS to serve their own retail customers to be irrelevant to the 

subject matter in the pending case. As the Montana commission correctly noted, “CLECs’ 

systems, processes and practices do not have to meet the [Section] 271 standards and thus are 

not acceptable to serve as benchmarks for U S WEST’S performance.” Montana Commission 

Order at 2. Stated most simply, if a CLEC takes two months or two minutes to internally 

process an order on its own network is of no relevance to this proceeding. Rather, the legal test 

for nondiscrimination is whether access to U S WEST’S OSS is provided by U S WEST in a 

nondiscriminatory manner. 

50. We have reviewed the U S WEST discovery requests against the above- 

described general standards and find that the following requests are not likely to lead to the 

discovery of admissible evidence or are overly broad or burdensome: U S WEST Request Nos. 

1-15, 17,20,28,30,32-42,48-52,54(~), 54(d), 55-56,59, and 75-87? 

51. For example, Discovery Request No. 1 states: “For each state in which [the 

CLEC] has operations and is providing customers with telecommunications services, please 

identify the electronic interfaces [the CLEC] uses to support the services it provides.” U S 

WEST contends that this request is “highly relevant” because it “asks the Intervenors if they 

intend to commit to work with U S WEST to develop a production ready ED1 interface and, if 

SO, when.” See U S WEST Renewed Motion at 12. 

- ~~~ ~ 

indicates a hesitation to review panicular discovery requests for relevance. AT&T Response to U S WEST’S 
Renewed Motion, filed September 17, 1998 at 5 and 6. 
See, n. 5 and n. 9. 
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52. We disagree. The request asks about the CLECs’ current practices and makes 

no mention of the CLECs’ willingness to commit to work with U S WEST to develop a 

production ready ED1 interface. Furthermore, the internal electronic interfaces used by the 

CLECs are not at issue in this proceeding. This is not likely to lead to admissible evidence 

because “it is yU S WEST’s] practices that are under scrutiny in this proceeding, not the 

practices of CLECs.” See e.spire’s Reply to U S WEST’s Response to Joint Motion for 

Protective Order and Response to Motion to Compel Responses at 7 1 1. 

! i 1. 53. U S WEST offers the same explanation for Request No. 30. U S WEST 

contends that this request is “highly relevant” because it “asks the intervenors if they intend to 

commit to work with U S WEST to develop a production ready ED1 interface and, if so, when.” 

U S WEST Renewed Motion at 12. 

54. At Request No. 30, U S WEST asks for information regarding the identity of 

who developed the CLEC’s electronic interfaces with any ILECs, the time it took to develop 

the interfaces, and “the total cost incurred to develop the interface.” U S WEST asserts that the 

purpose of this request is to ascertain if the CLECs will work with U S WEST to develop a 

production ready ED1 interface. U S WEST’s Renewed Motion at 12. 

5 5 .  As stated above, however, the relevant issue is the degree to which U S WEST is 

providing nondiscriminatory access to its OSS. The work a CLEC has done to develop its own 

electronic interfaces is not relevant. 

56. Through Discovery Request No. 41, U S WEST asks the CLECs if they intend 

to commit to the availability of a production-ready OSS ED1 for their own residential and small 

business customers. Again, however, the relevant issue is the degree to which U S WEST is 

providing nondiscriminatory access to its OSS, not the internal practices of the CLECs. 

I 

. 
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58. For the same reason, U S WEST’S motion to compel responses to Request Nos. 

! I  

I i  

59. In denying Request Nos. 10 through 15, we emphasize that that these requests 

‘ I  

, 
i I  

Commission has concluded that the information should be provided by the CLEC. This 

information might reasonably lead to the introduction of relevant evidence about whether and 

the extent to which U S WEST is offering nondiscriminatory access as required under Section 

271. 

60. With regards to the information sought at Request Nos. 47 and 53, U S WEST 

should have information regarding its own communications with the CLECs. If U S’WEST 

does not have the requested data, insofar as the requests concern its performance and contacts 

I 

1 1  with the CLECs, U S WEST is instructed to contact the CLECs for the requested information. 1 

I 1 ORDER - 97-106-TC 
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U S WEST is not required to reissue this request. Rather, the CLEC is required to provide the 

requested information if U S WEST states that it does not have the information. 

61. The queries about a CLEC’s relationship with other ILECs as sought in Request 

Nos. 47 and 53 are not expected to provide information that is likely to lead to admissible 

evidence because it is only U S WEST’s practices that are relevant to the subject matter of this 

proceeding. Therefore, information sought about other ILECs in these requests should not be 

provided. 

62. U S WEST has requested information about the CLEW contacts with U S 

WEST (e.g., Request Nos. 77-87). This information should also already be in the hands of U S 

WEST. 

63. U S WEST has requested information about the CLECs’ internal performance 

standards (Request Nos. 48-52). U S WEST argues that these requests seek relevant 

information because: “To the extent that Intervenors utilize such performance data, it may 

establish that the service that U S WEST provides is better than that which the Intervenor 

provides its own customers.” U S WEST’s Renewed Motion at 14. 

64. Once again, however, the issue in this proceeding is not a CLEC’s own 

performance standards. Rather, U S WEST must show that its OSS offers nondiscriminatory 

access to its unbundled network elements and that the “OSS functions provided to competing 
I 

‘ I  

I 
I 

’ ‘ 
I !  

caniers are analogous to OSS fiinctions that a BOC provides to itself in connection with retail 

’ .  
j I  
j !  I 

* I  I ,  
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with us regarding U S WEST’s petition to enter the interLATA market. The FCC is directed to 

1 market is not one of those 14 points. However, the likely impact of U S WEST’s entry on the 



I! 

I 

! 

a 4 ‘  checklist in New Mexico. The Commission also has the prerogative to advise the FCC on 

whether granting the application will serve the public interest.” Testimony of Ronald Bim on 

behalf of the Attorney General of New Mexico, July 27, 1998, at 14. Also, U S WEST requests 

i 

I 
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71. Similarly, in assessing the reasonably foreseeable demand issue, the CLECs 

should respond to Request Nos. 63-71, but only to the extent the requests seek information 

about U S WEST’S 13-state region. All of these requests appear reasonably related to assessing 

1 1  the demands that may be placed on U S WEST for effective competition in the local market in 

1 i New Mexico, arid that is the focus of this Section 271 inquiry. 

I 
I I  
I 

72. If a CLEC does not provide the type of information requested at Request Nos. 

18, 19, 44, 57, 58, and 63-71, then the Commission will consider such non-responsiveness 
I I I  
! j  
! I when weighing the CLEC may not submit testimony to the effect that U S WEST’S OSS does 

i not meet the CLEC’s speculative, future needs. That is, in order to determine if U S WEST’s 

1 1  OSS meets the “reasonably foreseeable demand volumes” of the CLECs, the CLECs must 

I I identify those needs. If a CLEC fails to identify those needs, the Commission may decide to 
! I  
‘ i  1 1  discount the probity of evidence offered by the non-responsive CLEC regarding the inadequacy 
I 
i ‘ I  I of U S WEST’S OSS to satisfy future demand. 

i 

: I 
! j  1 

! 1  

calculation of the “total demand.” 
1 9  

73. When responding to Request No. 58, the CLEC is only required to provide 

1 ;  i i  
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‘ I‘ requests that focus on ILEC interfaces may possibly lead to the admission of relevant 

information in this proceeding. The CLECs are therefore ordered to respond to these requests. 

75. The CLECs are also required to respond to Discovery Request No. 27 to the 

limited extent that U S WEST seeks information about maintenance or repair orders that the 

CLEC has placed with ILECs in New Mexico for local interconnection, unbundled network 

elements, and resale. Maintenance and repair orders for other activities, such as access, are not 

relevant. 

76. The CLECs are not required to provide the information sought in Request No. 

20 because the number of employees that carry out an internal function is not at issue in this 

proceeding. On the other hand, the number of orders that it can issue, as sought in Request No. 

29, may be of significant relevance. 

77. The CLECs are required to answer Request No. 43 to the limited extent that U S 

WEST is seeking information about orders submitted to an ILEC for local interconnection, 

unbundled network elements, and resale. 

78. In Request Nos. 45 and 46, U S WEST seeks information about testing the 

CLECs have undertaken with ILECs. U S WEST explains that the requested information will 

“shed light on the number of transactions that U S WEST should reasonably expect in the 

coming months.” U S WEST Renewed Motion at 12 and 13. The CLECs are required to 

respond to Request Nos. 45 and 46 to the extent that U S WEST is seeking information about 

internal testing between the CLEC and U S WEST. The CLEC is not required to provide 

information about testing conducted with other ILECs. Information regarding testihg with 

other ILECs will not “shed light on the number of transactions that U S WEST should 

I 

. 

reasonably expect in the coming months.” 

ORDER - 97-106-TC 27 



i 
I 
! 
! 
i 

i 
t 

! 

1 
I 

I 

79. The CLECs are required to respond to Request ‘No. 62. The CLECs do not, 

however, have to provide the documents requested by U S WEST because the particular details 

of the internal business plans of the CLECs do not appear reasonably calculated to lead to the 

admission of relevant evidence. 

80. The CLECs are required to respond to Request Nos. 25 and 26. Their responses 

to these items will assist in the determination of the degree to which graphical interfaces 

provide “eas[y] and eficien[t]” access to U S WEST’s OSS. U S WEST’s Renewed Motion at 

10. 

81. As noted SUDW AT&T received one request which the other CLECs did not: 

No. 72. That request asks AT&T to produce all documents concerning its decision to enter the 

local market in Connecticut. We in New Mexico fail to see the relevance of AT&T’s decision 

to enter the market in Connecticut. AT&T does not have to respond to that request. 

IT IS THEREFORE ORDERED THAT: 

1 .  AT&T’s Motion to Compel Responses to its First Discovery Requests will not 

be finally decided until after in camera review by the Commission of the 25 disputed 

documents. U S WEST shall provide for in camera review the 25 disputed documents, as 

identified in the Privilege Log, to the Commission and its expert consultant, Dr. David Gabel, 

on or before September 23, 1998. 

2. U S WEST’s Motion to Compel Responses to its First Set of Requests for 

Discovery Responses from the intervenor CLECs in this proceeding and the intervenor CLECs’ 

motions to quash and for a protective order are GRANTED in part and DENIED in pah as set 

forth in this decision. The CLECs do not have to respond to the following U S WEST 

t 

. 

Discovery Requests: Nos.1-15, 17, 20, 28, 30, 32-42, 48-52, 54(c), 54(d), 55,  56, 59, and 75- 

ORDER - 97-106-TC 28 



I 

87''. The CLECs shall respond in full, consistent with the expedited 6 1' discovery time frames 

previously specified for this proceeding, to U S WEST Discovery Request Nos. 16, 18-1 9, 2 1 - 

! I 26,29,3 1,44,54(a), 54(b), 60,61, and 72-74. AT&T is not required to respond to the separate 

Request No. 72 asked of it. The CLECs shall respond to the remaining U S WEST Discoveq 

Request Nos. 27,43,45-47, 53, 57,58, 62-71 as directed in this decision. 

3. U S WEST'S Motion to Set Pending Discovery Motions for Hearing and U S 

WEST'S Renewed Motion Requesting a Hearing and Oral Argument are DENIED. 

I 

. 
! 
i 

I i 
l o  See, n.5. Because the Requests directed at AT&T had one request, No. 72, that was not posed to the other 
CLECs, AT&T, when construing this order, must increase by one the number of each Request No. above No. 72. 
That is, AT&T must respond to Request Nos. 73-75 asked of it, and it need not respond to Request Nos. 76 - 88. 

i l  
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DONE thisJ/ - day of September, 1998. 

I 

/ -  

I 

ORDER - 97- 106-TC 

8 I’ 

BILL POPE, Commissioner 

ERE P. S E I ~ A ,  Commissioner 

I 

. 
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BEFORE THE NEW MEXICO STATE COlk'OR4TiON COMMISSION 

M THE MATTER OF THE 
INVESTIGATION CONCERNING 
U S WEST COMMUNICATIONS, 
INC.'S COMPLIANCE WITH 
SECTION 271(c) OF THE 
TELECOMMUNICATIONS ACT OF 1996 DOCKET NO. 97-106-TC 

.. 
CERTIFICATE OF SERVICE 

I hereby certify that I caused m e  and correct copies of the foregoing Order Relating to 
Outstanding Discovery Motions in Docket No. 97-106-TC to be mailed* ** to each of the 
following persons, First Class mail, postage prepaid, this - day of September, 1998: 

Gary Roybal, Director* 
Joan Ellis, Staff Counsel* 
State Corporation Commission 
P.O. Drawer 1269 
SantaFe, NM 87504 fax: 509984-1 807 

Patricia Salazar Ives** 

1701 Old Pecos Trail 
Santa Fe, NM 87505 

Carol smith Rising 

David Gabel** 
31 Steams Street 
Newton, MA 02159-2441 
fax: 617/243-3903 

Karen Fisher* 
Assistant Attorney General 
P.O. Drawer 1508 
Santa Fe, NM 87504-1508 
fax: 505/827-4098 

Richard H. Levin** 
Levin & Vance, P.A. 
P.O. Box 1547 
Albuquerque, NM 87102 
fax: 509247-1536 

Karl 0. Wyler** 
320 Galisteo 
Suite 301 
Santa Fe, NM 87501 
fax: 505/820-1891 

Margaret B. Graham** 
Maria Arias-Chapleau 
1875 Lawrence St., Suite 1575 
Denver, CO 80202 
fax: 303/298-6301 

Andrew Jones** 
8140 Ward Parkway, 5E 
Kansas City, MO 64105 
fax: 91316245681 

LYM Anton Stang** 
1801 California St. 
Suite 5100 
Denver, CO 80202 
fax: 303/295-7069 



Joyce Hundley 1: 

U S Department of Justice/Antitrust Div. 
City Center Building 
1401H Street N W  
Suite 8000 
Washington, D.C. 20530 
fax: 202/514-6381 

Chief Clerk 

*Indicates handdelivery rather than mailing. 
**Indicates service by facsimile and mailing. 
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LOUISIANA PUBLIC SERVICE COMMISSION 

GENERAL ORDER 

Louisiana Public Service Commission, ex parte. Docket No. U-22252 (Subdocket-C) In re: 
BellSouth Telecommunications, Inc. Service Quality Performance Measurements. 

(Decided at the August 19, 1998 Open Session) 

On April 30, 1998, BellSouth Telecommunications, Inc. (BST or BellSouth) filed two 
revisions to its Statement of Generally Available Terms and Conditions (SGAT), including a 
proposal for Service Quality Performance Measurements (SQPM). At the June 17, 1998 
Business and Executive Session, the Louisiana Public Service Commission (LPSC or 
Commission) adopted on an interim basis the SQPM filed by BellSouth.’ The Commission 
further ordered that a rule making proceeding be commenced and completed to determine final 
SQPM for presentation at the August 19, 1998 Business and Executive Session.’ 

Louisiana Public Service Commission Staff (Staff) immediately published the opening of 
the above referenced docket and a request for comments in the next LPSC Bulletin dated June 
26, 1998 following the June Business and Executive Session. Staff received comments on July 
10, 1998 from e.spire, BST, MCI, Cox and AT&T and Direct Testimony of Melissa L. Closz 
from Sprint and Venetta Bridges from MCI. Reply comments were received on July 20, 1998 
from AT&T, e.spire, Sprint and BST and Reply Testimony of Venetta Bridges with MCI. A 
technical conference was held on July 23, 1998. Staff requested additional comments on July 28, 
1998 from any party with additional information on statistics, penalties and levels of 
disaggregation. Staff received additional comments from BST, MCI, AT&T and Intermedia 
Communications. Pursuant to the procedural schedule in the above referenced docket, BST, 
MCI, AT&T, Sprint, e.spire, and Cox filed reply comments to Staffs initial recommendation on 
August 10,1998. 

After examining the Parties’ comments, reply comments, post-technical conference 
comments, reply comments to Staffs initial recommendation, and holding a technical 
conference, Staff issued the attached final recommendation concerning the BST SQPM. 

Staff found that the Telecommunications Act of 1996 (the Act) requires that incumbent 
local exchange carriers (ILEC) provide services and facilities in a nondiscriminatory manner and 

See Louisiana Public Service Commission Order No. U-22252-B, dated July 1, 1998. 1 

Id. 2 - 



on a just and reasonable basis.3 Staff further found that these provisions of the Act are designed 
to hasten the development of competition in local exchange markets by ensuring incumbent 
carriers do not provide services and facilities in a manner that favor their own retail operations 
over competing carriers, or in a manner which favors certain competing carriers over  other^.^ 
More simply, an ILEC must provide services and facilities to competitive local exchange carriers 
(CLECs) that are at least equal in quality to that provided by the ILEC to itself or to any 
affiliate, subsidiary, or any other party to which the ILEC provides ~ervice.~ Finally, Staff found 
that adequate performance measurements and standards for UNEs and resold services are 
essential to the immediate development of local competition in the State of Louisiana. 

Staffs final recommendation includes recommendations on performance measurements, 
levels of disaggregation, including product disaggregation and geographic disaggregation, 
standards and benchmarks, statistical tests, reporting, auditing and data detail, enforcement, 
dispute resolution and a procedural schedule. 

Staffs recommendation (attached as Exhibit A) is summarized in 12 points as follows: 
Staff recommended that the Commission (1) adopt the performance measurements attached as 
exhibit A to this recommendation. The measurements found in Exhibit A are those 
measurements submitted in BellSouth’s proposal which have been modified as indicated in 
Exhibit A; (2) order the following levels of product disaggregation for provisioning, maintenance 
and repair performance measurement categories: resale6 residential POTS, resale business POTS, 
resale ISDN, resale Centrex, resale PBX, other resale, unbundled loops 2-wire - w/interim 
number portability and - w/o interim number portability, unbundled loops all other - whnterim 
number portability and - w/o interim number portability, unbundled ports, interconnection 
trunks; (3) order BellSouth to report its performance measurements at the regional, state, and 
MSA. MSA level reporting is only required where work is actually performed at that level. MSA 
level of reporting would also apply only to the following categories of performance 
measurements: provisioning, repair and maintenance, and trunk groups; (4) establish 
performance benchmarks only where no analogous retail service exist by ordering BellSouth to 
conduct special studies to establish the benchmark performance Such studies should rely 

47 U.S.C. 25 l(c)(3) and (4). 3 

In the Matter of Application by BellSouth Corporation, et al., Pursuant to Section 271 of the 4 

Communications Act of 1034, as amended, To Provide In-Region, InterLATA Services in Louisiana, CC Docket No. 
97-23 1 (Rel. Feb. 4, 1998) para. 20,23,33. 

Id. 5 - 

All resale measurements should also report for dispatched and non-dispatched service. 6 

Staff recommends that the commission set benchmarks. However, reasonable benchmarks cannot 7 

be set unless BST conducts a special study of its internal operations. 



on experiences drawn from BST’s operations and be completed by November 30, 1998; (5) that a 
standard cutover time of five minutes, not to exceed fifteen minutes, be set as the standard for 
BellSouth to perform a loop cutover, including number portability; (6) order BellSouth to 
perform the statistical testing that it proposes (statistical process control), the modified z-test 
endorsed by the CLECs, and the pooled variance test offered by the FCC in its Notice of 
Proposed Rulemaking, Appendix B8 so the competence of each test can be demonstrated over a 
reasonable period of time; (7)that BellSouth perform its proposed statistical test, the modified z- 
test endorsed by LCUG, and the FCC’s proposed pooled variance test for those performance 
measurements where a retail analog exists, and where there is not an average computed’; (8) that 
BellSouth collect the data necessary to run all three statistical tests for the following performance 
measurements which compute an average: Average OSS Response Interval-PreOrder and 
Ordering, Average Completion Interval-Provisioning, and Maintenance Average Duration.; (9) 
that reports on performance measurements be provided monthly to the Commission and each 
requesting CLEC indicating BellSouth’s own internal performance, its performance for any 
BellSouth affiliate, its performance for all CLECs in aggregate, and its performance for the 
individual CLEC requesting the report and that BellSouth be required to maintain all data and 
information used in the compilation of the performance measurements and develop any 
necessary tracking systems; (1 0) that if a CLEC detects potential discrepancies between the 
CLEC’s internally generated data and the data relied upon by BellSouth in the reporting process, 
the affected CLEC should be permitted to audit the data collection, computation and reporting 
processes of BellSouth within fifteen days of a written request, that those costs will be borne by 
the CLEC, that an annual comprehensive audit of BellSouth’s performance performance 
measurements for both BellSouth and CLECs will occur for each of the next five years, that the 
audit be conducted by an independent third party, the results of the audit be made available to all 
parties, that the cost be borne 50% by BellSouth and 50% by the CLECs, that the selection of 
the independent third party audit be done with input from both BellSouth and the CLECs, that 
the scope of the audit be jointly determined by BellSouth and the CLECs, that the audit be done 
on a company-wide basis because small start-up CLECs may not have the resources to conduct 
audits, monitor performance, and detect discrimination; (1 1) adopt he recommended procedure 
for dispute resolution as follows: When a performance dispute arises, the aggrieved party must 
send written notice of the problem with a request for resolution to BellSouth. Service of the 
notice and request for resolution commences a fifteen day time period within which resolution of 
the problem should occur. BellSouth and the CLEC must assemble a Joint Investigative Team 
comprised of subject matter experts. The team must be co-chaired by a representative of 
BellSouth and the CLEC. A root-cause analysis must be conducted to determine the source of the 
problem. From this analysis a plan should be developed to remedy the problem. If the dispute 

The addition of the FCC’s pooled variance test was done at the suggestion of BellSouth’s expert, 
Bill Stacy, in a telephone conference between Staff and BellSouth on August lo*. 

8 

It appears to Staff that any undue burden placed on BellSouth only relates to measurements where 9 

an average is computed. Consequently, running a z-test and pooled variance test on these other measurements does 
appear to be a burdensome request. 
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cannot be resolved within 15 days, then either party may file a formal complaint with the 
Commission through the Division of Administrative Hearings. The ALJ assigned to the 
complaint should rule within 15 days of its filing. If either party disagrees with the ALJ ruling, 
the party may then appeal to the Commission; (1 2) that a detailed telephone Status Conference 
be held on September 15, 1998 to address scheduling of workshops, timing of studies that need 
to be undertaken, and further details of the issues that need to be addressed. Also, Staff 
recommends that a workshop schedule be established as follows: October - address issues of 
disaggregation and clarification of performance measurements; November - address statistical 
testing; December - address retail analogs; January - address enforcement and dispute resolution; 
February - address any remaining issues not resolved or completed in earlier workshops; and 
March - Staff will issue its Recommendation on issues agreed to by the Parties and any issues 
that require resolution by the Commission. 

This matter was considered at the Commission’s Open Session held on August 19, 1998. 
On motion of Commissioner Owen and seconded by Commissioner Dixon, and adopted by a 
unanimous vote, the Commission voted to accept the staff recommendation. 

IT IS THEREFORE ORDERED THAT: 

Staffs recommendation as set forth in Exhibit A, attached, is hereby adopted. 

BY ORDER OF THE COMMISSION 
BATON ROUGE, LOUISIANA 

August 3 1,1998 

/S/ DON OWEN 
DON OWEN, CHAIRMAN 
DISTRICT V 

/S/ IRMA MUSE DIXON 

DISTRICT I11 
IRMA MUSE DIXON, VICE-CHAIRMAN 

/S/ C. DALE SITTIG 
C. DALE SITTIG, COMMISSIONER 
DISTRICT IV 

/S/ JAMES M. FIELD 



JAMES M. FIELD, COMMISSIONER 
DISTRICT I1 

/S/ LAWRENCE C. ST. BLANC 
SECRETARY 

/S/ JACK “JAY” A. BLOSSMAN. JR. 
JACK “JAY” A. BLOSSMAN, JR., COMMISSIONER 
DISTRICT I 


